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PREFACE. 



Thb nameroQS cases decided upon the matters of this Treatise; have 
Boggested the propriety of a new Edition. 

The Law of Sewers has been withdrawn, because in consequence of 
modem alterations, sufficient materials have been found to make a sepa- 
rate Work of that subject. 

The increasing interest which appears to exist concerning the Rights 
of the Crown to the land between high and low water mark, has induced 
tbe Author to add a Beading or Note with reference to that important 



In the first Chapter the various rights of water are enumerated. 

Certain rights which may be enjoyed in the sea independently of com- 
merce (the latter subject not forming any part of our inquiry), and those 
^ which may be had in rivers, are mentioned in the second and third 
Chapters : we then proceed, in the fourth Chapter, to speak of Canals, 
Docks, and Waterworks. The next is devoted to the subject of Fishe- 
ries; and sixthly, we shall say something of Water-mills; for although 
a mill is not of course a right enjoyed in water, it is yet too nearly con- 
nected with the ownership of streams and rivers, to be omitted in this 
Treadse. The seventh Chapter is on watercourses, which, strictly taken, 
mean private rights of water. 

These Chapters include the different privileges or ownerships in water. 

We now come to speak of the incidents which belong to them. The 
eighth Chapter, therefore treats of the user of these rights, whether they 
be of navigation^ of fisheries, of watercourses, or of any other such pro- 
perty. In the ninth, the important subject of Obstructions is discussed, 
together with the various remedies which are open to the King's subjects 



71 PEBFACS. 

for the redress of any grieTances happening by reason of sneh obstruc- 
tions or injuries. The doctrine of eziingaishment is explained in the 
tenth Chapter ; and in the eleventh^ several incidental matters, as the 
liability of these rights to pay tithes, to be rated, to be the subjects of a 
settlement, is fully spoken of. We then proceed to the consideration of 
Pleading, Evidence and Oosts, and thus conclude the Work. 

2, Sdre Caurty Templcy 
* June, 1861. 
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A TREATISE, 



CHAPTER I. 

OF THE VABI0U8 RIGHTS OF WATXR. 

A RIGHT to use water may be either pablic or private. From some 
privileges of this kind none can be excluded; they are the common birth- 
right of her Majesty's subjects ; but others are capable of being reduced 
iato individual possession, and these are incorporeal hereditaments.' 

The Chapter now before the reader will contain a mere summary of 
the rights which may be thus exercised by the public, or by private 
persons. In subsequent pages, each privilege will be discussed upon it^ 
own merits. 

But prior to our entering upon the proposed list, it is desirable to 
mention, ihat the law of navigation does not belong to the subject of 
this Work ; to say more upon that point than that the <<sea is the great 
highway of the world,'' and that public navigable rivers are considered 
in hiw as << highways," would be invading the province of writers on the 
Commercial I^w. Incidental considerations, such as the right to de- 
mand toll under certain circumstances, the making of ports and harbours, 
with others of a similar nature, will be occasionally touched upon, to 
illustrate individual rights upon these public waters; but, as a general 
principle, it must be laid down, that a right of passage over the sea and 
great rivers is free, common, and universal. 

Those important advantages, public rights of fishery, or, to speak more 
technically, public fisheries, deserve a yery particular notice. Fisheries 
are either enjoyed in common with others, or they are confined to the 
ezdosive enjoyment of an individual. *As a general doctrine, r^coi 
fisheries in the sea and in public navigable rivers are open to all; I- J 
hvt we shall find that particular rights may be successfully maintained 
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eyen in these ordinarflj pablio waters^ by preeoriptioiiy or by royal grant, 
beyond time of memory. 

In rivers not navigable the fishing is nanally a private right ; but cus- 
tom will vary the general role. If^ therefore^ the public shoold be found 
upon any oooasion to claim a right of piscary in rivers^ which, prima 
fiusie, would be considered as private by the law, we must attribute the 
unusual privilege to the force of custom, which militates against common 
right, or the every-day usages of things. A private man may, conse- 
quently, be entitled to fish in streams which are in their nature public, 
while the people at large may by chance be discovered in possession of a 
river which the owner of the soil may, firom time immemorial, have neg- 
lected, or which he may have dedicated to them. 

Another valuable enjoyment of water is the privilege of bathing. 
This may exist by custom or prescription; but it has been decided that 
there is no common law right of bathing in the sea^(a) and, by inference, 
there can be none such in a river. 

If, however, the inhabitants of a particular vill or place, or a certain 
class of individuak, have from time immemorial participated in the en- 
joyment of an easement of this kind, it may well be questioned how hi 
such a right can be disturbed, either by the building of houses contiga- 
ous to the spot, by claims of ownership of the soil, or any other circam- 
stances. For objections which may be very successfiDilly raised in dero- 
gation of a common law right to bathe will be deprived, for the most 
part, of their influence, when weighed against the important consideration 
of custom or prescription. 

The same observations which have been made regarding these rights at 
sea are also applicable to navigable rivers. There exist the same rights 
of passage, and of fishing, and the restriction as to bathing is confined 
within the same limit. And by prescription, a watercourse (an easement, 
concerning which much will hereafter be said) may be claimed in public 
rivers. 

In rivers, howevw, which are not navigable, and which may be said to 
be private, because the soil belongs most commonly to an individual, 
other rights prevail. There may be at least three kinds of fisheries in 
such a river, namely, a fishery enjoyed by the owner himself, as the ter- 
P^on ritorial possessor; a right of ^fishery granted to him by another 
I- -I person; and a right enjoyed in common with others, either by vir- 
tue of a grant or by prescription. 

That very important easement, a watercourse, is inseparable from the 
consideration of private rivers. We shall explain by and by, more fully 
than in this place, in a Chapter devoted to the subject, that the possessor 

(«) 6 B. A; A. 268, Blandell v. Catterftll. 
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of soeli a rigbl oaimot nse il to die deirimeni of his ndghboor^ aay more 
than thai he^ in imn^ can be molested with impunity in the eseioise of 
his own lawfiod oaer. Qoeetioiui upon the use or misappropriation of these 
waters most frequently arise between the owners of miUsi who ocoasioaally 
intofere with each other's respective rightsjt either by taking too nmcb 
water from the original channel^ or throwing back too great a quantity 
upon the machinery of another mill by peraiing it improperly back, 

InhabitaatSi or particular persons residing in certain viUs, may also 
haye a right to water their esMe in riyers at spots where they had an 
immemorial usage to do so; and there may be other customs and pre- 
scriptions to use water in various ways, which are, of coucsei too numerous 
and diversified to be contained in a general Treatise. 



•CHAPTEE IL [ *4 ] 

or BIGHTS IN THE SEA; THE OWNEBSHIP OF THE BOIL TH£B£IN| 
TOGBTHEB WITH THB BieHTS OV ALSiVYlOJi, XTO. 

That ihe King's subjects have a right, to use the ocean for the pur- 
poses of commerce; that upon paying certain duties for the use of ports 
and haboursy they become entitled to the shelter and conveniences of 
those works; that the sea, in a word, is open and common to all for the 
aoeomplishment of lawful and useful undertakings, is so familiar to every 
one, as to need no further oonfirmation nor authority. The right of 
Cshery, abeady alluded to in the preceding Chi^tOT, is a very important 
privilege, and we shall devote a oonsid^rable space to the careful investi- 
pj&aa of that subject in a future part of these pages.(a) There is, how- 
ever, no common law right to bathe in the sea, as we shall presently take 
occasion to shew. 

Other matters which will form the subject of this Chapter, are the 
ri^t of taking wrecked goods, by which we assume the absence of any 
ewner^^the property of the soil of the sea itself, and of the sea shore, 
eoiKeming which some questions have arisen — rights of alluvion-^the 
ownership of ground left derelict by the sea — and of islands arising 
theran. Upon these latter topics much discussion has occasionally pre- 
vailed, and we shall lay the cases before the reader in the course of this 
inquiry. 

Prior, however, to the consideration of these several heads, a generid 
outline of the extent of our seas, in which the rights above referred to are 
exercised, may not be inapplicable here. 

(a) Chap. v. 
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The wordfl ''infra qnatnor maiia" are sud to mean, within the king- 
dom of England^ and the dominions of the same ]dngdom.(5) The four 
fleas are — 1. The Atlantic^ whieh washes the western shore of Ireland^ 
and whieh oomprises, as it were by waj of sub-division^ the Irish Sea, or 
St. George's Channel, and the Scottish Sea to the north west; 2. The 
North Sea on the coast of Scotland ; 8. The German Ocean on the east; 
r 0r-t and *4. The British Channel on the sonth.(c) The jurisdiction 
L J of the King, as lord and soyereign of the sea, has been defined, 
with respect to the Oliannel, to extend between Britain and France, and 
to the middle of the sea between Britain and Spain.((f) With respect to 
the Western and Northern Oceans, greater difficulty has arisen in deter- 
mining the limits of British dominion, and the point does not seem to be 
entirely set at rest The great Selden has contended for the fullest 
exercise of dominion over tibe seas of Britain, both as to the passage 
through, and fishing in them; while Sir Philip Medows contents himself 
with suggesting more confined rights-— as, to exclude all foreign ships of 
war from passing upon any of the seas of England without special license, 
to have the sole marine jurisdiction within those seas, and also an appro- 
priate fishery.(e) 

And Bolle, C. J., observes in his Abridgment, that Selden told him 
of a record in the Tower of London (84 E. 1), where it appeared that 
all the princes in Christendom had agreed, that the narrow seas, and the 
sea round England, were within the jurisdiction of the King of Eng- 
land.(/) 

According to Bodinns, by a kind of common right enjoyed by all 
princes of maritime countries, the particular sovereign may command and 
control those who approach within thirty leagues of his shore, and may 
lay impositions upon them.( jr) As our bunness here, however, is wiA 
matters of a practical nature, and not merely theoretical, among which 
this supposed dominion certainly ranges, we will pass on, merely refer- 
ring to some of the principal writers on that point.(%) 

The subject above mentioned is the Jus nwrit ; the next branch of 
jurisdiction exercised on the ocean is the municipal right. On this point, 
Lord Hale observes, that that arm, or branch of the sea, which lies within 
theyaucec terrm^ where a man may reasonably discern between shore and 
shore, is, or at least may be, within the body of a county, and therefore within 
the jurisdiction of the sheriff or coroner. That part which lies without, is 
P ^ ^ called the main sea or ocean.(t^ So Coke, C. J., observed in a case 
1- J which came before him, that tne admiral* should have no jurisdic- 

[h) Co. Lit. lOY. (c) Co. Litt. 107 (a), Note 7. 

[a) 3 Leon. 73 ; 5 Com. Dig. 102. U) €k). Litt 260 (aK Note 1. 

\f) 1 Bo. Ab. 628. 

[g) De Repnbl. lib. 1, c. nit. p. 179, cited in Schnltes, p. 4. 2 MoUoji 375, c. 
16, s. 2. 

(A) See Sdden's Mare OlauBam, lib. 1, c. 26. Obserradons concerning the do- 
minion and sorereignty of the seas, by Sir Philip Medows, 1669. Jastice's Sea 
Laws, Article 1, part 1. 

(t) De Jore Muris, p. 10. 4 Inst 140. 16 Yin. Ab. 675, B. (a) 7. 
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tioD where a man may see from one side to theoiber; to which the .other 
justices agreed. And, moreorer, that where the place was covered oner 
with salt water, and out of any ooaaty or town, where it is altam loare, 
or the high sea ; bat whero it is within any connty, it is not the high 
sea. Andy therefore, a prohibition was granted in a case where a con- 
tract took place in the Thames, adjoining to St. Katharine's. (^) 

Again, below the low water mark the admiral has the sole and absolute 
jurisdiction ; between the high water mark and the low water mark, the 
common law and the admiral have divuum imperium, interchangeably, 
that is, the one upon the water, and the other upon the ]and.(^ 

The admiralty jurisdiction, with reference to the trial of prisoners in 
England, has undergone much alteration. It was formerly governed in 
a great measure by 28 H. 8, c. 15, and 89 Gteo. 8, c. 87.(m) Bat by 4 
& 5 Wm. 4, c. 86, (The act for establishing the Central uriminal Court), 
s. 22, that Court is invested with power to try offences committed on the 
high seas, and other places within the jurisdiction of the admiralty of 
£Dgland, and to deliver the gaol of Newgate of persons committed for 
such offences. 

The statute 7 Vict. c. 2, recognising the 28 H. 8, c. 15, and declaring 
the expediency of making provision for the trial of persons charged with 
offences on the high seas without the opening of a special commission, 
by s. 1, empowers justices of assise to take cognisance of all these of- 
fences within the limits of their respective commissions. And by sect. 
8, justices are required to compnit the offender to the gaol to which he 
would have been committed had the offence been committed on land. By 
sect. 2, the jurisdiction of the Central Criminal Court is not to be affected, 
nor shall the issue of any special commission be restrained, << if need 
shall be.'' 

This very general view of the subject may serve for an introduction 
to the considerations which are about to be offered concerning the various 
rights whioh may be derived from the sea. 

*There is no common law right of bathing in the sea, although r «m -■ 
sodi an indulgence will meet with no interruption^ provided that it >- -> 
be exercised with decency, and the rights of others be not thereby invaded. 
Such an user, however, of this privilege as violates the respect which is due 
to public morals, will be repressed, and punished by the law. And it may 
he very innocent to enjoy this right or easement in some places at certain 
times, and as unjustifiable to use it at other seasons. So again, it may 
be exercised guiltlessly on parts of the coast, under circumstances which 
may subsequently alter, so as to render it no longer a lawful recreation 

(k) Ow. 122, Leigh r. Burlej. 

ll) 6 Rep. 107. Mo. 122, in Lacej's case. See 1 Keb. 14, Ball r. Blackmoie 
2 Bo. Rep. 157, Barnes's case. Habeas corpas; the prisoner was remanded. 
(m) See Staph. 201. 

April, 1858—8 
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iipoR tlioie spots. This was ike oase of the indiTidaal who was indicted 
lit bathing in the sea at Brighton, opposite the east oliff. Till within a 
few years previonsly to the ohange, there had been no houses near the 
spot, and, indeed, regiments of soldiers had been aocustomed to bathe 
^ere. Afterwards, howerer, a row of hooses was erected on the clii^ 
and any one might be clearly seen from thence as he undressed and swam 
in the sea. The defendant, on a Sunday in July, bathed from this spot, 
undressing and dressing himself upon the beach. It did not appear, 
however, that he had been guilty of any wanton indecency, or that he 
exposed his person further than was necessary for the purpose of bathing. 
It was contended, that he had not committed an indictable offence, that 
he had no criminal intention, his object being to procure health, and not 
to outrage decency^ in fact, that the inhabitants of these houses had come 
to the nuisance, and could haye no right to complain of it. It was urged 
that, if the building of a house within sight (^ a spot appropriated to 
public bathing rendered it indictable to bathe there without a machine, 
the poor would soon be debarred from bathing on the southern coast of 
the island. The easement in the Biver Thames was then mentioned, as 
well as the custom from time immemorial for the Westminster boys to 
bathe at Millbank. Lord Chief Baron Macdonald, who tried the in- 
dictment, expressed a strong opinion against the defendant, and he was 
accordingly found guilty; and when brought up for judgment, the 
Court of King's Bench declared their firm resolution that the offenoe 
was a misdemeanor, and that the conviction had been proper^ Never- 
theless, this being the first prosecution of the sort in modem times, they 
consented to his discharge, upon his entering into a recogniianoe to ap- 
pear when called for, and receive 86ntence.(a) 

• However, this easement must not only be conducted with decency, 
but it must also not invade the rights of any individual; for, as we be- 
fore said, the public have no common law right of bathing in the sea, 
P ^A ^ nor, as incident thereto, of crossing the sea •shore on foot, or 
•I* J with bathing machines, for that purpose. This point was de- 
cided in the following oase : — ^Trespass was brought for breaking and 
entering the plaintiff's close. The defendant pleaded, amongst other 
things, that all the King's subjects had been used and accustomed to 
enjoy the liberty of bathing in the sea from time to time at all season, 
able times, Sec. The plaintiff took issue, and newly assigned, and there 
was an issue thereon. Upon these pleas, and upon the new assignment, 
Uie plaintiff had a verdict, subject to the opinion of the Court on a spe- 
cial case. The plaintiff was lord of the manor of Great Crosby, which 
is bounded on the West by the river Mersey, an arm of the sea. He 
was the owner of the shore, as lord of the manor, and he had the exclu- 
sive right of fishing thereon with stake nets. The defendant was ser- 
vant at an hotel erected in 1815 in Great Crosby, fronting the shore, 
and bounded by the high water mark of the Mersey. The proprietor 
kept bathing machines, which were driven by the defendant across the 
shore into the sea, for the purpose of bathing. Before the establishment 

(ii) 2 Oampb. S9, Rez v. Gmnden. 
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of the hotel it had been •castomaiy for the poblio to oroes the shore on 
foot, in order to bathe. There was a common highway for carriages 
along the shore, and various articles for market were occasionally carted 
across the shore. The defendant's claim was for a common law right 
for all the King's subjects to bathe on the sea shore, and to pass over it 
ht tkat purpose, on foot, and with horses and carriages. There was a 
difference of opinion among the Court, Best, J., being in favour of the 
defendant's claim, and Holroyd, J., and Bayley, J., together with Ab- 
bott, C. J., holding that the plaintiff should recover. Judgment was 
accordingly given for the plaintiff by the resolution of three Judges 
against one.(o) The dissenting Judge, (Best, J.) put his argument on 
the broad grounds of the sea being the great highway of the world, of 
the importance of a free access to the sea, and of the necessity of a right 
to bathe in the sea, as essential to the health of so many persons. It 
waa clear that persons had bathed in the sea from the earliest times, and 
that tbey had been accustomed to walk or ride on the sands. By bath- 
ing, those who live near the sea are taught their first duty, namely, to 
ssBiBt mariners in distress. They acquire by bathing confidence amidst 
the waves, and how to seize the proper moment for giving their assist- 
ance. The learned Judge observed, that attempts had been made to 
compel an acknowledgment from such as used machines to the lord of 
the manor, but that none by these attempts had succeeded. It had been 
at all times the policy of this country to encourage navigation. There 
is no statute or rule of common law, which secures the right of passage 
over the shore for purposes connected with navigation; and those who 
have passed *over the shore for these purposes, have been tres- r ^n -i 
passers, if they were not justified under the general common law ^ -I 
right of free passage* The learned Judge then quoted the words of 
Bracton :(jp) Riparam etiam ums publicus est de jure gentium, sicut 
^pnusfluminis. The b^nks of rivers are therefore as much open to the 
public aa the rivers themselves. The shore of the sea is admitted to 
have been at one time the property of the King, and from the general 
nature of the property it never could be used for exclusive occupation. 
It was holden by the King, like the seas and highways, for all his sub- 

HoLBOTP, J. The plaintiff was owner of the soil of the sea shore, as 
kird of the manor, and he must have been so from the time of passing 
the statute quia emptores, since which time no manor can have been 
created, and being stated to have the exclusive right of fishery, he could 
only have it appendant or appurtenant to the manor. It must, there- 
fore, have been by prescription, and consequently from time immemorial. 
It was to be remarked, that the usage as stated, was not founded on 
usage or eustom, but upon the supposed general law only. << My 
opinion, therefore," said the learned Judge, « will not affect any right 
that has been, or can be gained by prescription or custom, either by 

(0) 5 B. ft A. 268, Blandell t. Catterall. 

[p) Lib. 1, c. 12, 8. 6. (?) 5 B. & A. 274. 
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indiyidatflfl, or bj either the permanent or temporary inhabitants, of 
any villi parishi or district. Bracton'a opinion was copied from the 
ciyil law, which, as applicable to this matter, differs from the common 
law of England, and that opinion has never been adopted bj the law." 
The learned Judge then mentioned the case of Ball t. Herbert,(r) con- 
cerning towing-paths, where it was held, that no right existed at com- 
mon law to tow on the banks of navigable rivers. Certainly there is a 
right of passage for the purposes of navigation at common law, and also 
a common right of fishery, although even from the last the public may 
be excluded, though not now by charter, yet by immemorial custom and 
prescription. After quoting passages from Lord Hale and the Year 
Books, in corroboration of this position, the learned Judge said, thai 
such a general public right in all the King's subjects, to use the sea 
shore for all such temporary purposes as they please, would be incon- 
sistent with the nature of permanent private property. If there be any- 
where a necessity, or common urgency for such a right, most probablj 
usage and custom will support, regulate, limit, and modify it; for where- 
cver there has been a necessity for it, then some usage must have pre- 
vailed. After citing some other passages from Lord Halo, which went 
r*ini ^ confirm exclusive privileges, or an ^exclusive right in the 
^ J owner of the shore, the learned Judge concluded for the plain- 
tiff.(«) 

Baylet, J., was of opinion, that no common law right existed in favour 
of this claim. Every embankment by which land is redeemed from the 
sea would obstruct the exercise of the right, and so would the erection of 
holding stakes for nets, and yet such embankments and stakes are fre- 
quently set up. The practice of bathing may contribute to health, but 
it must be confined within reasonable limits, and it is by no means 
necessary that the right should be co-extensive with the whole shore of 
the sea, or that it should extend to places where the right of fishing with 
nets exists.(^) 

Abbott, C. J. << There is no authority in favour of the affirmation of 
this question. But it has been said, that < as the waters of the sea are 
of use to the public for all lawful purposes, there must be an equally 
universal right of access to them for all such purposes, over land like 
the present.' If so, the defendant must prevail, because, in general, 
bathing in the sea is a lawful purpose. But no port can be erected 
without the license or charter of the King, nor is there any general right 
to unload merchandize on the shore, so that the general proposition can- 
not be maintained. Public convenience (adverting to the particular 
case,) must always be considered with a regard to private property. 
Perhaps, property of this description may be of little value to its owner, 
but still, if the doctrine contended for by the defendant be admitted, that 
little can never be increased. For stake nets, or other implements of 
fishing, could not be placed there, nor could sand or stones be taken 

(r) 3 T. R. 261. («) 5 B. Jt A. 288. {t) Id. 304. 
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away, nor could a wbarf or quay be made, nor conid a proper title be 
made to those thousands of acres which, at different timeS| have been 
gained from the sea, and its arms by embankments, and converted to 
pasture or tillage. Snch wharfs, quays, ke., and in-takes from the sea, 
are matters too of public as well as private benefit. With regard to the 
practice of modern times, it can be considered ooly as more or less co- 
gent according to its extent and uniformity, it was said at the Bar, 
that in some places a compensation is made to the owner of the shore, 
hut I do not rely on this assertion as a grouud of judgment. In many 
places, doubtless, nothing is paid. In some parts, the King is the owner 
of the shore, and it is not probable that any obBtruction would be inter- 
posed on his behalf to such a practice. Of private owners, some may 
not have thought it worth while to advance any claim or opposition ; 
others may have had too much discretion* to put their title to the r ^ti -i -i 
soil to the hazard of a trial, by an unpopular claim of a matter of I- J 
little value ; others, and probably the greater part, may have derived or 
expected so much benefit from the iocreased value given to their own 
land above, by the erection of houses and the resort of company, that 
their own interest may have induced them to acquiesce in, and even to 
encourage the practice, as a matter indirectly profitable to themselves." 
The learned Chief Justice then* proceeded to instance the cases of wastes 
and commons, over which people walk and ride in all directions for their 
health and recreation, and sometimes even in carriages, deviate from the 
public paths into those parts which may be so traversed with safety. 
« In the neighbourhood of some frequented watering places, this prac* 
tice prevails to a great degree; yet no one ever thought that any right 
existed in favour of this enjoyment, or that any justification could be 
pleaded to an action at the suit of the owner of the soil." 

** Then, lastly, the defendant has said, that the right might be con- 
sidered as confined to those instances wherein it could be exercised with- 
out actual prejudice to the owner'of the shore, and subject to all matters 
of present use or future improvement. No instances of such a limited or 
qualified right can however be found. With respect to frivolous or vexa- 
tious actions by the owners of the soil, the law has imposed a suitablo 
check to all such proceedings ; but there can be no harm for an owner to 
maintain his own private right, and preserve the evidence of it/'(u) 
Judgment was given for the plaintiff.(6) 

We have given this case at great length, on account of its importance ; 
but it cannot be deduced either from this, or the instance of bathing at 
Brighton above mentioned, that a custom or prescription would be of no 
avail under similar circumstances. On the contrary, and probably in 
the case of the Westminster boys, an easement immemorially enjoyed by 
a particular class of persons cannot be dispensed with. It is a good and 
valid custom. And so again, if there were an adverse possession of any 
part of the sea shore for twenty years, this would be evidence prima facie 

(») 5 B. ft A. 310. (v) Id. 316. 
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of a grant from the lord of the manor, the owner of the soil, liable to be 
rebutted; howeTer, by opposite testimony on his behalf. 

Again, to trespass, the defendant pleaded that the oloee was the sea 
shore, and that all the subjects of the King had aright to enter and carry 
r *12 1 ^^^^ ^^® sea-weed left by the tide, &c. This Vas holden to be 
I- J a bad plea, there being no common law right of that natare.(i(7) 

A right ofjwreck is very intimately connected with a dominion over 
the sea, and it is prim& facie vested in the Crown.(x) It is said to be a 
royal perquisite. (y) But let us first examine what shall be said to come 
under the description of wreck. It is declared by Westm. 1, c. 4,(z) as 
follows : Concerning wrecks of the sea, it is agreed, that where a man, 
or dog, or cat, escape quick out of the ship, that such ship nor barge, 
nor any thing within them, shall be adjudged wreck ; but the goods shall 
be saved and kept by view of the sheriff, coroner, or the King's bailiff, 
and delivered into the hands of such as are of the Crown, where the goods 
were found ; so that if any sue for those goods, and after prove that 
they were his, or perished in his keeping, within a year and a day, they 
shall be restored to him without delay ; and if not, they shall remain to 
the King, and be seized by the sheriff, coroners, and bailiffs, and shall 
be delivered to them of the town, which shall answer before the justices 
of the wreck belonging to the King. And where wreck belongeth to 
another than to the King, he shall have it in like manner. And he that 
otherwise doth, and shall thereof be attainted, shall be awarded to prison, 
and make fine at the King's will, and shall yield damages also. And 
if a bailiff do it, and it be disallowed by the lord and the lord will not 
pretend any title thereunto, the bailiff shall answer, if he have whereof; and 
if he have not whereof, the lord shall deliver his bailiff's body to the King. 

This statute, however, is but declaratory of the common law, and with 
regard to the kind of animals, these three instances are only pat for 
example, since all other beasts, fowls, &c., are understood, whereby the 
ownership or property may be known.(a) And Braoton, after stating the 
law above related, declares, that if sure marks have been set upon mer- 
chandizes and other things, there cannot be said to have been a wreck.(6) 

Moreover, the author of the Mirror, who wrote after the passing of the 
act,(&) speaks of a man, beast, bird, or other living thing, and so indades 
more than is found in the act.(c) 



[*18] 



* Further, in order to constitute wreck, not only must there be 
no life saved, or vestige remaining by which the property may 
be identified, but the goods must be cast or left on the land by the 
8ea,((f) touching the ground, (e) and this is the legal signification of the 

(w) 1 Ale. k N. 348, Howe v. Stowell. 

(x) Hale de Jure Maris, 140. 5 B. & A. 293. Or the grantee of the Grown, or 
in some person by prescription. By Holroyd, J. 

(y) Dav. Rep. 56, (b). (a) 3 Ed. 1. (a) 2 Inst. 167. 

lb) Lib. 3, C. s. 5, fol. 120. (e) C. 1, J 13, c. 3. 

id) 11 H. 4. 16. 5 Rep. Vangh. 168. 

(e) 3 Hagg. 270. R. ▼. Forty-nine Casks of Brandy. For if they have not touched 
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word «wreek/'(/) The jnnBdioiion over siioh property belongs there- 
fore, not to the admiral^ but to the common law.(^) It is said, that if a 
ship be ready to perish, and all those therein leave the ship in order to 
sate their lives, and, then the forsaken ship perish, if any of the men be 
saved, and come to land, the goods shall not be lost.(A) So if a ship be 
porsned by enemies, and be forsaken by her sailors, upon which the 
enemy takes the ship, and despoils her of her goods and tackle, and tarns 
her oat to sea, and then if she be cast on land by stress of weather, whore 
her men have arrived, the ship is not a wreck. It was so resolved by all 
the Jadges.(t) Next, it is to be observed, that this statute of West- 
minster not only embraces wreok, bat flotBam,(A:) jetsam,(/) and ligan,(m) 
also. 

W. de Newport brought replevin against Sir H. Nevil for three lasts 
of herrings ; the defendant said, that he was lord of the manor, and pre- 
scribed to have wreck, and that the herrings were wreck. The plaintiff 
said, that they were in the keep of his mariners which arrived by the 
sea, and that the defendant took them out of their custody ; and the 
defendant answered, that he took them as wreck out of all custody. The 
Court determined, that if the ship perish, and yet if any of the .servants 
escape, the goods are not wreck.(n) 

Flotsam, jetsam, and ligan, being on the land, pass by the grant of 
wreck, but this b ouly when the ship perishes, or the owner of the goods 
is not known ; and goods cast into iJie sea *for fear of tempest, r sfg-i^ -i 
are not forfeited.(o) And so long as flotsam, Ac., are upon the sea, L -1 
they do not pass to the King, but to the first finder, and so it is of trea- 
sure trove.(jp) And thus it was held, that, where Lord Berkeley had a 
manor adjoining to the Severn, where he prescribed to have wreck, and 
certain goods floated between high and low water mark, and the city of 
Bristol had flotsam there, the said goods were not a wreck as long as they 
floated in that manner.(^) And these liberties may be parcel of, or be- 
longing to a hundred.(r) Flotsam, Ac., were, however, the property of 
the King at common law.(s) 

they are droits. If they have touched, and then moved again. Qaiere, 8. G. See 
«Ibo Id. 299. R. Y. Two Casks of Tallow. 

m 2 Inst. 167. (ff) Ibid. F. N. B. 112 (C.) 

(A) 2 Inst. 167. Wreck of the King's goods will not alter the property in them. 
Plowd. 243. And he is not confined to his proof within a year and a day, like a 
sabject. 2 Inst 168, citing 35 H. 6, 27 Bro. Wreake de Meare, pi. 2, cites S. G. 

(t) 2 Inst 167, citing Fishlake's case, 5 R. 2. 

(k) When a ship is sank, or otherwise perishes, and the goods float on the sea. 
5 Bep. 106. 

(I) When the ship is in danger of being sank, and to lighten the ship the goods 
are cast into the sea, and afterwards notwithstanding the ship perishes. Ibid. 

(m) Or ligan — when snch goods cast into the sea, are so heayy that they sink to 
the bottom, and the mariners, in order to have them again, tie a buoy, or cork, 4e. 
to tfaem. Ibid. 

(tt] 5 Ed. 3, 3. (o) 46 B. 3, 16. 

{p\ 5 Rep. 108. Hale de Jare Maris, p. 41, and see 9 E. 4, 22, 

(?) 5 Rep. 107. (r) Hale, p. 42. («) 5 Rep. 108. 
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Having shewn what wr«ok v^ we prooeed to mention the ownership of 
it more particularly. Originally all wrecks were in the Grown,(<) and 
the King had always a right of way over any man's ground for his wreck, 
and so also his grantee.(v) Lord Coke ohserres, that there were two 
reasons for this, founded upon the common law : 1, because the property 
of all goods must be in some person ; 2, that such goods belong to the 
King by virtue of his prerogative; the same with treasure trove, estrays,- 
and other things.(t;) Wreck, nevertheless, may be the subject's property 
by custom, charter, grant, or prescription ',{vj) for custom will give the 
subject a right against the King's prerogative.(a;) It seems it cannot be 
claimed as parcel of a hundred. This point was admitted by the defend* 
ant's counsel, but he said he claimed by prescription, namely, that all the 
lords of the hundred had been used to have wreck within the hundred.(5r) 
So the Lord High Admiral may have wreck by prescription, though it 
will not pass as appurtenant to his office.(z) In trespass for taking goods, 
the defendant claimed under the Lord High Admiral, but it appearing 
that the wreck belonged to the grantor's manor under whom the plaintiff 
made title, Holt, C. J., overruled the defendant's claim, and held, that 
wreck could not pass as appurtenant to the office. A bill of ezceptioa 
r #1 ^ 1 ^^ ^^^^ tendered, and sealed, and a writ of error brought And 
■- J Holt, 0. J., *said, that he had no doubt but that some wreck 
might belong to the admiral by prescription, as that about the Cinque 
Ports, and such places where he was most conversant in ancient time. 
But the judgment was affirmed.(a) The right to wreck of the sea, says 
Sir Matthew Hale, or to royal fish infra manerium, by prescription, is a 
strong presumption that the shores are parcel of the manor.(6) So one 
may have flotsam and jetsam by the King's grant, and may have flotsam 
Within high and low water mark. And those of the west country pre- 
scribe to have wreck in the sea so far as they can see a Humber barrel.(c) 
But no grant of wreck will avail unless it be clearly proved to have issued 
legitimately from the Crown. As where there was a lease for years, un- 
expired, of wreck ; but instead of reciting this lease in a feoffment, the 
party concerned got from the Crown a conveyance of an immediate estate 
in fee, and took no notice of the lease. The king was thus deceived, and 
the Court held the grant void. It could not, indeed, be properly carried 
out) and on that ground also it was of no value.(<f) 

;0 6 Mod. 149, Anon. Ysngh. 164. (ti) 6 Mod. 149. 

[v) 2 Inst. 16Y. 

[w) Mayn. 14 E. 2, 436. 11 H. 4, 16. 9 E. 4, 22. Bro. Wreck. 6 Rep. 107. 
Wreck of the sea; see also 4 E. 4, 5 ; and the Index in Tear-booka, tit. Wreck. 

[x) See 2 Inst 168. Plowd. Case of Mines. Hale de Jure Maris, p. 41. 

\v) 11 H. 4, 16. 

(s) Although it is said, that a grant of wreck to a man in all his lands should 
not extend to lands of which he was disseised at the time, and in which, conse- 
qnentlj, he had a mere right Plowd. 130. 

(a) 12 Mod. 259, Wiggan v. Branthwait. S. C. Holt, 758. S. C. 1 Ld. Raym. 
473. See also 3 Leon. 73. The Queen and Sir John Constable's case. An officer, 
called a Sea Reeve, usually takes care of these rights for the lord of the manor, 
and collects the wreck accordingly. See Tom. Diet. tit. Sea Reeye. 

(b) De Jure Maris, 27. 5 Rep. 107. (c) 6 Rep. 107. 
[d) 2 M. & P. 625, Alcock v. Cooke. See also 8 Rep. 56, 57. 
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Wreck granted bj the King as appendant becomes extinct, if the ap- 
pendanoj shonld be de8trDjed.(e) 

The goods, dins considered wreck by being cast npon the land, are 
called derelict, or deserted by the owners; and this happens upon many 
ooeasionsy as where they come from infected towns or places; and though 
never parposed for merchandise, they will be wreck, when they come on 
sbore.(/) And so again, if never intended for merchandtsse^ goods which 
are thrown overboard to lighten a ship in a storm, are wreck, if cast on 
shore, although there be no subsequent shipwreck. (^) But goods (such 
as are intended for the purposes of traffic), which are cast overboard to 
lighten a ship, are not esteemed derelict; which question, says L. C. J. 
Yaughan, has not been thoroughly examined.(A) Boats, or other ves- 
sels forsaken, or found on the sea without any person in them, are also 
said to be derelict. Of these the Admiralty has but the custody, and 
the owner may recover them within a year and a day.(t) 

* Wreck, however, does not alter the property where suchp^.^^ 
goods belong to the King.{ky L J 

By 8 ft 4 Wm. 4, c. 52,. s. 60, all foreign goods, derelict, jetsam, flot- 
sam, and wreck, brought or coming into the United Kingdom, ftc., shall 
at all times be subject to the same duties as goods of the like kind im- 
ported into the United Kingdom respectively are subject to. This term 
<< wreck,'' in the statute applies to goods thrown on shore by the violence 
of the waves. There was a collision during a storm between two ships:. 
one of them containing tobacco was for some hours deserted by her crew, 
and when again taken possession of was on shore and full of water. The 
tobacco was damaged, and taken out in order to lighten the ship, which 
was then got off, and sold for one-third of her previous value. The Court 
held that these goods were not wreck within the statute above mentioned, 
ind that the ship was not wrecked.(^) 

It is said, that the possession of the wreck is in him that has such 
right before any seisure.(9?i^ This, of course, means the property; and 
as the Crown b the original owner, this anticipation of the possession is 
grounded upon the same principle as in the case of royal fish. So Fiti- 
herbert lays it down, that if a man have a wreck by prescription, or the 
King's grant, and goods be wrecked, if on his land, he may have an 
action of trespass against any one for taking them away.(n^ And tres- 
pass may likewise be maintained before seizure by the lord, because the 
right is in the lord, and there is a constructive possession in respect of 

9 Rep. 25. (/) Vaugh. 168. (y) Ibid. (h) Ibid. 

1 Rob. Rep. 41, citing life of Sir L. Jenkins, vol. 1, p. 89. 
^ , ftowd. 243. m 1 0. B. 92, Legge v. Boyd. 14 L. J., 0. P. 138. 

(in) 6 Hod. 149. Bat Mr. Serjeant Hawkins sajs, that the taking of wreck 
before seizare, cannot be felony, because no one has a property in t^e goods at 
the time of the taking. PI. C. c. 33, s. 24. (n) F. N. B. 91, D. 
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the thing being within the manor of whioh he is lord.(o) And ihvfl the 
grantee of a wreck has a special property in all goods stranded within his 
liberty^ and may maintain trespass against a wrong doer although sueh 
goods were part of the cargo of a 'ship from which some person escaped 
alive to land; and though the owner identilBied the goods within a year 
and a day; and also although the taking was before any seisare by the 
grantee, (p) Indeed, hy the ancient common law, all property stranded 
belongs to the King, and after a year and a day it belongs to him en« 
tirely. Daring that term it is Tested in the King for protection until 
an owner can be found. (^) 

rut-i^j-i The jurisdiction, when wreck is to be reooTered, is not that 
L -I *of the admiral, but of the common law, because the wreck is 
cast^ upon the land.(r) And so, indeed, it is expressly provided by the 
statute of B. 2, which mentions wreck of the sea.(«) But the Court of 
Admiralty shall have cognizance of flotsam, jetsam, and ligan, because 
the latter are on the sea.(<) And this was agreed in a case where a pro- 
hibition was moved for a neif as flotsam, which was found derelict near 
a harbour in Norfolk.(i£) 

Moreover, the Court of the Admiralty are to judge of that which hap- 
pens within their jurisdiction ; and therefore^ where they decided that a 
man had taken goods improperly, as having no title to them, there being 
an admission that he had taJcen them within the Admiralty jurisdiction, 
the Court of King's Bench refused to interfere, saying, that they must 
presume the judgment to have been just, although it was urged on the 
other side, that the article in dispute was wreck and not flot8am.(vy 

If the goods be perishable, it seems that the sheriff may sell them 
within the year, to prevent loss; and the sale would be good by reason 
of necessity, which is always accepted by the law.(ir) The year and day 
are to be counted from the time of the seizure, because that is the thing 
of which the owner would take the best nolice.(x) For although the 
property be vested in the lord before seizure, yet until he seize and take 
it into his actual possession, it is not notorious who claims the wreck, 
nor to whom the owner shall repair to make his claim, and shew his 
proofs,(^) and the person must have a right to seize, in order to bar the 
owner. (2;) And the name of the original owner of the wrecked goods 
need not be mentioned by the lord.(a) 

A year and a day being given to the owner for the purpose of recover- 
ing his goods, his course is to produce the olearest evidence possible of 



i 



0) 1 T. R. 480, per Ashhurst, J. 

p) 1 B. & Ad. 831, Bailiffs of Danwich t. Sterry. 



(q) Hagg. Ad. Rep. 18, by Lord Stowell. 
(r) 2 iDSt. 168. ($) 15 R. 2, c. 3. U) 6 Rep. 106. 

\u) 1 Sid. 178, Le Seigneur Admiral y. Linsted. S. G. 1 Keb. 657, nom. the 
ake of York y. Linstred. See Palm. 96. 



Dal 

Palm. 96, Bourne's case. (w) 2 Inst 168. (z) Ibid. 

5 Rep. 107. (2) Hale de Jure Maris p. 40. (a) 9 H. 6, 45. 
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hk right. And there is this distinotioii between claims made to wreck 
bj the Grown, md by a subject, namely, that in the former ease the 
owner may have a commission; but no coDolusion can be arrived at, 
other than by the ^verdict of twelve men : whereas in the latter, r «•■ o n 
the owner may endeavour to satisfy the lord of the manor, or l- J 
otb» person, by his mark or cocket, or by the book of customs, or by 
the testimony of honest men ; and he may, besides, have a commission, 
if he fail to satisfy the lord, and prove bis case before a jnry, or he may 
have his action at common kw. If the commission be awarded on the 
action brought within the year and a day, it is sufficient, although the 
verdict be given in the owner's favour afterwards, (a) 

In a case between the Lord High Admiral and Sir Henry Constable, 
part of the goods claimed and taken on behalf of the admiral, passed by 
the name of wreck ; part were £otsam, and so did not pass, and entire 
damages were assessed. Judgment was, consequently, given against the 
plaintiff.(6) 

The meaning of being fined at the Bang's will, in pursuance of the act 
of Parliament, is, that the Eling's justices shall set the fine.(e) 

One incident to the enjoyment of a grant of wreck was, that it did not 
contribute to the Customs, because the grantor was to have it in like 
manner with the King, and the King is not chargeable with customs ;(£?) 
but it is now made expressly liable by act of Parliament. In the first 
ease upon this subject, the defendant pleaded to an information for land« 
ing goods without paying custom, that they were wreck, and cast upon 
C.'s land, who had wreck as appurtenant to his manor, and that C. saved 
them, and sold them to the defendant. It was made a quaere whether 
this justification could be supported. («) But, upon another occasion, it 
was decided, upon a special verdict, that wrecked goods are not liable to 
pay custom. And Yaughan, C. J., who delivered' the judgment of the 
Court, said, that such goods or merchandize only could be intended to 
pay as were imported with deliberation, and by reasonable agents, and 
that this rule could not be said to extend to wrecked goods, and judg- 
ment was given for the plaintiff in an action of trespass.(/) However, 
we are informed, that this point was reconsidered by all the Judges upon 
a subsequent occasion, and '^that all, Treby, C. J., especially, r^iiq i 
held, that goods wrecked, or flotsam, should pay cu8tom.(A) But >- J 
it appears, that a case was decided about the same time, after several 
arguments, and that wrecked goods were not liable.(t) And Holt, C. J., 

(a) 6 Rep. 108. 2 Inst. 168. F. N. 6. 112. If the owner die within the year, 
his execntors or administrators may give the required proof. 2 Inst. 168. 

lb) Id. 106—108, Sir Henry Constable's case, 
ej 2 Inst. 168. (d) Vangh. 164. (e) Mo. 224, Saunders's case. 

[/) Yaugh. 159, Shepherd v. Gesnold and others. 1 Ld. Raym. 388, per Holt, 
CL J., citing this case. 

(k) MoUoy, 8th ed. 276, c. 8, s. 9, Power v. Portman, Hill., 6 W. 3, C. B. 

(t) 1 Ld. Raym. 501, Gonrtney v. Bower, and another, by NctII, J., Powel J. and 
Blencowe, J. ; Treby, G. J., still retaining his former opinion. 
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recognised this case a few jears afterwardS| obserying, that he thought 
the matter clear since the decision in Sheppard v. 6osnold.(^) 

The statute 3 & 4 Wm. 4, c. 62, s. 50, enacts. That all foreign goods, 
derelict, jetsam, flotsam, and wreck, shall be subject to the customary 
duties of the realm. Wreck under this statute is not necessarily limited 
to goods forfeited to the Crown or its grantee, and not claimed within a 
year and a day. Goods imported into this country were shipped for Bel- 
gium. The vessel was lost within a certain distance of Liverpool. The 
goods were partly thrown on shore, and partly floated on the sea. They 
were conveyed to the warehouse of the lord of the manor and claimed 
by the owner. The goods were held chargeable with duty as wreck 
within this statute. (^) 

Customs of lords of manors to take wrecked goods, should be founded 
upon some consideration. There was a custom in the manor of Miching, 
that if any ship or boat, sailing or floating on the sea, should strike upon 
the soil of the said manor, so as to perish, though it were not wreck, yet 
that the best anchor and cable should belong to the lord. The defend- 
ant had seized the anchor and cable of a ship which perished, and trover 
was brought. It was held a void custom, being without consideration,, 
and no custom of salvage was found. (m) But where an action was 
brought for taking an anchor and cable by virtue of a similar custom, 
the defendant, (the lord of the manor of Burling,) shewed, that the lord 
of that manor had been used, when any wreck happened upon the manor 
between high and low water mark, to take care of the sick and wounded, 
and to bury the dead, and to preserve the goods cast there, for the use of 
the proprietor; and, in consideration thereof, to have the ship's beat 
anchor and cable. It was objected, that the lord was bound to do this 
from common charity, but the Court held, that here was a consideration, 
and that the custom was not unreasonable, being for the encouragement 
r*2ni ^°^ safety of navigation. And ^judgment was given for (he 
^ J defendant, the servant of the lord of the manor.(n) 

The King has a right of way over any man's ground for his wreck, 
and the same privilege goes to the grantee thereof ;(o) for, originally, all 
wrecks were in the Crown. (p) Therefore, if, either by grant or prescrip- 
tion, a man has a right to wreck thrown upon another man's lands, of 

(k) See Ld. Raym. 388. 

(I) 10 Ad. & El. 646, Barry v. Amaud. S. 0, 2 Per. A D. 633. 

(m) 3 Ley. 85, Geere t. Burkensbam. 

(n) 3 Lev. SOT, Simpson v. Bithwood. With respect to plundering wrecks, being 
in possession of vfrecked goods, without giving a satisfactory account of them, 
offering such goods for sale, exhibiting false signals to a ship, or destroying a 
shipwrecked vessel or cargo, see 7 A 8 G. 4, c. 29, s. 18, 19 and 20; and Id. c. 30, 
0. 11. The taking of wreck before seizure seems not to be felony, because no one 
has any property in the goods at the time of the taking. Hawk. P. C, c. 33, s. 
24 ; and see likewise on the subject of wrecks generally. Miege's Laws of Oleron. 

(o) 6 Mod. 149, Anon. (p) S. C. 
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necessary consequence he has a right to a way over the 'same land to 
take it.(<7) 

Another royal perquisite is to have swans, which swim upon the sea, 
or upon its hranches.(r^ And the same rule prevails upon rivers. Swans, 
however, do not absolutely belong to the King by virtue of his preroga- 
tive, as royal fish or wreck, because it is understood, that a subject may 
have a property in white swans, although not marked, and that if such 
escape out of his private waters into an open common river, he may bring 
them back, and take them again. (9) And Bracton lays down the same 
doctrine, treating swans as private property as long as they evince an 
intention of returning to their old water8.(^} However, no one can have 
a swan-mark, unless by the King's grant, or the grant of his officers, or 
by prescription.(tt) This regal property in swans is, therefore, transfer- 
rable in like manner with other privileges ; and it is farther said, that he 
who has the swarn-mark may grant it over.(t7) 

A qualification to keep swans is required by 22 Ed. 4, c. 6. The pre- 
amble states that persons having the charge of swans, had stolen cygnets, 
and put upon them their own marks, by which means yeomen and hus- 
bandmen, and persons of little reputation, had become possessed of 
swans. The act then goes on to declare, that no person (except the 
King^s son^ shall have any such swans or game of his own, nor any other 
person for nis *use, unless he have freehold of the yearly value p ^^ ^ 
of five marks above all yearly charges. But as the act was not ^ J 
to come into operation until Michaelmas, it was declared to be lawful for 
persons who had sold swans, to deliver them, according to contract, be- 
twixt that time and Michaelmas. By way of punishment, it was more- 
over ordained, that after that feast any of the King^s subjects, having a 
freehold to the above amount, might seize such swans as a forfeiture, and 
take one-half of them, leaving the other half to the King. It has been 
shewn, therefore, that swans may be claimed by grant, or prescription 
with a 8wan-mark,(2r) and without such mark, if the owner be qualified 
as above, and he retain his swans within his own waters. But it should 
be remarked; that if such swans gain their natural liberty, and swim in 
open common rivers, they may be seized there for the King by his offi- 
cers ; for one white swan, without such pursuit, cannot be known from 
another, and then, being royal fowl, it appertains to the Eang.(x) 

A swan may, consequently, be an estray, and so, says Lord Ooke, can- 
not bo any other fowl.( y) Still, it is not competent to seize these birds 
as estrays, if they be lawfully put into the place where they have been 
taken, even although they be in a strange manor. And thus it was 
decided in the trespass for taking swans. The defendant made a claim 

(q) a C. (r) Dav. Rep. 66 (a). 

it) 7 Rep. 16. (t) Lib. 2, c. 1, fol. 9. {u) 7 Rep. 17. 

(9) lb. M See 7 Rep. 18. 

fz) Id. 16. It seems that the swan is not a royal bird in Scotland. Erskine, B. 
2, tit 6, s. 16. (y) 7 Rep. 17. 4 Inst 280. 
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by his plea to estrajs aa pertaining to hia IcHrdship, and said^ that the 
swans had strayed, and that proclamation had been made, and that as 
soon as it was discorered that the swans belonged to the plaintiff, they 
were delivered up. The plaintiff replied, that he was seized of a maoor 
adjoining to the lordship, and prescribed to have swans swimaung 
through the lordMp from time immemorial ; and he further said, that 
notice had been given to the defendant that these swans were the plain- 
tiff's property. The Court held the replication good ; for as the plaintiff 
might lawfully pat in his swans in the place where, Ac., they could not 
be astray, more than cattle could be in places where they ought to have 
commoD.(2) So that a prescription is good for swans to swim in ano- 
ther manor or lordship. 

It is necessary that a prescription for swans should be accurately set 
out. One prescribed to have all wild swans which were fer» naturae, 
and not marked within a certain creek. And it was holden insufficient : 
it was like prescribing for all pheasants, partridges, &e., within a manor, 
r ♦^^l ^^^^^ cannot be, because a man *may not have snch jure privil* 
L- -I egii, but so long only as they are within the place. Had the de- 
fendant alleged that there had been from time immemorial a game of 
wild swans within the creek, not marked, building and breeding, and 
had then prescribed to take some of the wild swans and their cygnets, it 
would have been good, for the prescription would have shewn a lawful 
beginning, by the assuming of the King's grant.(a) 

The following custom was adjudged good. Trespass was brought for 
taking forty cygnets. A custom was pleaded, that if any swan, in water 
running to the Thames, within the county of Buckingham, come on the 
land of any man, and build there, and have cygnets on that land, the 
owner of the swan shall have two of the cygnets, and the owner of the 
land the third, which shall be of less value than the other two ; and it 
was adjudged to be a good custom, because the possessor of the land suf- 
ers them to build there, whence he might drive them off. In this 
case there were two plaintiffs ; the one owned the cocks, the pther the 
hens, and they had cygnets between theti, and the plaintiffs joined in 
one action, because, by the general custom of the realm, the cygnets be- 
long to both the owners in common equally^ and the cygnets shall be 
divided amongst them. (6) 

It was said formeriy,'that if any one should steal a swan in an open 
and common river, lawfully marked, the same swan (if possible) or 
another, should be hung up in the house by the beak, and that he who 
stole it should be compelled to give the owner as much wheat as should 
cover all the swan, by putting and turning the wheat on the swan's head, 
until it was entirely covered with wheat.(c) And by 11 Hen. 7, c. 17 

e7 H. 6. 27, Bro. Estrajs, pi. 3, cites S. 0. 
7 Rep. 15. The case of Swans. (6) 2 R. 3, 15. 7 Rep. 17, cites S. G. 

7 Rep. 18. 



ftlOHTB IN THS SKA. 47 

(an act no longer in foroe^^ whoever Bhoold steal the eggs of swans out 
of their nest, was to be imprisoned for a year and a day, and fined at 
the will of the Bang : one moiety of the fine to be the King's, the other 
to be paid to the owner of the land from whence the eggs may have 
been token. But now by 1 & 2 Wm. 4, c. 32, (which repealed the sta- 
tnte of Hen. 7), s* 24. If any person not haying the right of killing 
game upon any land, nor having permission from the person having such 
righty shall wilftilly take out of the nest or destroy in the nest upon such 
hmd the eggs (amongst others) of any swan, or have such eggs knowing- 
ly in his possession^ he shall, on conviction before two justices, forfeit for 
any egg so found a sum not exceeding 6«. with costs. In default of 
payment the imprisonment may be for two calendar months unless the 
amount of penalty, exclusive of costs, shall amount to 5/., or for three 
calendar months in any other case. 

*The swanherd was the ancient officer who had the charge of ^ ^^ ^ 
the royal swans ; he is mentioned by Lord Coke in the fourth L J 
book of Institutes, who says that he had no Court.(c^ 

It is agreed, that as the King has the sovereign dominion over the sea 
adjoining to the coasts, and over navigable rivers, he has' also a right of 
property in the soiL And thus it is, that he becomes entitled to maritime 
accessions^ or, as they are called, inorementa, save and except fish other 
than royal fish.(«) 

This sovereignty has been rec(^ised in very early times. As, in the 
Bolls of Parliament : The commons pray, that whereas the King and his 
prc^nitors always have been lords of the sea, and now it happened that 
the King is lord of the coasts of both sides of the sea ; and therefore pray 
the King to lay an imposition upon strangers passing over the sea.(/) It 
18 again said, that the sea is not only under the dominion of the King, 
bat that it is his own proper inheritance.(^) Wherefore it is that the soil 
between high and low water mark has always been claimed for the 
Grown.(A) Of late years, however, an attempt has been, fruitlessly 
hitherto, made to defeat this ancient prerogative of the King, and much 
legal ingenuity has been resorted to in contravention of his dominion. 

In the year 1845 an information was filed by the Attomey*General 
against the Corporation of London, concerning an embankment, upon the 
gromd or soil of the Thames between high and low water mark. The 
corporation had granted a license to embank so much of the strand or soil 
of the river as lay between the high and low water mark on the west 
side, in front of Durrand's wharf in Rotherhithte. The information 

Sd) 4 Inst 280. (e) See Schaltes, p. 109. (/) Rot. Pari. 8 Hen. 5, N. 6. 

g) Day. 66 (a). 16 Yin. Abr. 576, pi. 18. 
k) See Mo. 121, Lacej^s case. Hale de Jure Maris, p. 13. The Town of New- 
castle T. The Prior of Tinmonth, 20 E. 1. 3 Eeb. 753, in the Earl of Salisbniy t. 
Jojn, tc. Wightw. 167, Att. Qen. r. St. Anbyn. 3 Man. k Ry. 329. 17 L. J., Q 
B. 336, Gbabot, In re. 
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stated that the embankment would be detrimental to the Thames, and a 
publio nnisance, by increasing a deposit of mud, and excluding the tidal 
water. Other Ucenses were also embodied in the information and stated 
to be nuisances. The information then proceeded to state that the Corpo- 
ration had no right to the soil of the river, that the charter of 23 Hen. 6 
did not pass such right, and that if it had passed it, the charter had been 
revoked or annulled; that no sufficient acts of ownership had been proved, 
and that at all events this was a common nuisance. The information 
then prayed a discovery of any deeds, &c., which the corporation might 
possess on the subject. To this information the corporation demurred 
r*94.1 *^^^ yf^iJit of equity, but the demurrer was overruled by the 
1- J Master of the Ro11b,(i) and the decision was affirmed on appeal of 
the House of Lord8.(^) 

« 

In 1848 the corporation answered further, asserting their right to the 
legal ownership of the bed of the river, — that the 9 Qeo. 3, c. 16, for 
quieting the subject against all pretences of concealment ought to protect 
Uiem, that the Queen was not seised of the port or haven of London, or 
of the Thames. They affirmed that they had granted the lands as 
owners, not as conservators, and that they had received fines or rents 
without accounting, and that the statute 2 & 8 Wm. 4, c. 71, ought to 
protect them in this matter. They then claimed the benefit of the statute, 
21 Jao. 1, c. 14, enabling the subject to plead the general issue in all 
informations of intrusion, and, therefore, that they were not compelled to 
make any discovery, or deny in particular any of the matters alleged 
concerning charters or otherwise. They admitted that they had charters, 
&c., but they said they could not specify them without disclosing the 
nature or character of the evidence upon which they proposed to rely. 
This answer was excepted to by the Attorney General, and the Master 
certified that the answers were insufficient, upon which exceptions were 
taken to his report. The Master of the Rolls said, that the office of con- 
servator or bailiff of the river must be considered as derived from the 
Grown, and held under the Orown by its own grant or commission, or by 
act of Parliament necessarily made with the concurrence of the Grown. 
The office of conservator, thus derived, must, from its nature, be held to 
be fiduciary, and the corporation must be held to have had imposed upon 
it, not only the duty of faithfully executing the office of conservator, bat 
of so exercising it as to protect, and not encroach upon, the rights of the 
Grown. The learned tfudge said he would not discuss the question 
whether the Grown could claim more discovery than could be claimed by 
one subject against another ; and, consequently, he held, that the excep- 
tions to the Master's report must be disallowed.(Q 

The right of the Grown to the soil between high and low water mark 
at spring tides was raised as a question in a Scotch case in 1849. Cer- 
tain lands in the neighbourhood of Portobello, Edinburgh, had been 



!? 



«8 Beav. 270. 14 L. J. Oanc. 305. (k) 1 H. L. 440. 

19 L. J. Cane. 314, Att Gen. v. Corporation of London. See 8 Beav. 270. • 
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iniiiHiioriaUy used by tlie inhabitants of Portobello for bathing and other 
purposes of eDJojment. They had been also used as a drilling ground by 
the Queen's troqps. The i^pellant to the House of Lords against an 
ittterloeutor of the Court of Sesdon had erected a wall along the line of 
this pro|)efty, Nearer to the sea by thirty feet than this old wall, r «nc -i 
The respondents alleged that the wall was built thirty feet L J 
beyoud the bounds of the appellant's fenee, and considerably within the 
ordinary high water mark. The appellant denied that the wall had been 
built beyond bounds, or that it was within high water mark, or that the 
sea at high water, in ordinary tides, came within twenty feet of it. It 
was urged for the appellant that the Grown had no titie up to high water 
mark at spring tides, i. «. at ordinary spring tides, for during extra- 
•rdinary tides the sea might certainly flow upon land, which unquestion- 
ably belongj^ to the subject. For the respondents it was said, that the 
appellant was precluded by the terms of his fen charter from averring 
that he had a right to inclose any part of what was called the sea shora^ 
and further, that the jus coronse did extend to the high water mark in 
ordinary spring tides. But the Court held, that they were not bound to 
dedde that question, that they were confined to the terms of the appel* 
lant's titles and the rights of the Crown ; that the rights of the Grown 
might be limited to the shore covered by the ordinary tides, or might 
extend to the ordinary spring tides, but that the appellant, being a wrong 
doer, eould not enter into that discussion, and the interlocutors were 
affirmed.(m) This right of property, therefore,^beingy in the first instance, 
exeluslYely in the Crown, it may be further observed, that it is capable 
of transfer, and that it may be qualified by the jus publicum of the sub- 
ject, where the two rights are inconsistent. When it is said to be capa- 
ble of transfer, it must be assumed that the soil has become convertible 
and derelict.(ft) The soil, according to this reasoning, may be in a sub- 
ject^ as parcel of his manor, for all manors were originally derived from 
the Crown, or it may be in groBS.(o) 

It was resolved, in Sir Henry Constable's case, that the soil on which 
the sea flows and ebbs, that is, between the high and low water mark, 
may be parcel of the manor of a subject.(/i) Whence it appears that 
the shore may belong to the subject, either in gross or as parcel of his 
manor.(^) Tet this position has not always been acquiesced in; for in 
an action of trespass for carrying away soil and timber, it appeared that 
a quay had been erected in Yarmouth, and that the bailiff and burgesses 
of *the town had destroyed it; and BoUe said, that if it were p ^^^ ^ 
created between the high and low water mark, then it would be- l- -I 

(n) 13 Jnr. 71 3. Smith, Appellant, Officers of State for Scotland, Respondents. 

(n) 4 Bac Abr. 154. Sehultes, 110. Hale de Port, p. 27. 

(o) 4 Inst 140, Abbot of Ramsay's case. lb. Diggs's case. Dy. 326 (6). 

ip) 5 Rep. 107. 2 Ro. Ab. 170. Hale de Jare Maris, 12. lb. 20. 65. The 
Toppeaham case, 16 Vin. Ab. 574 (B a), (3). 2 Anstmth. 614. Although it was 
once said that a decision, contrary to Sir H. Constable's case, had taken place. 2 
Keb. 759, citing Barl of Carlisle y. Stepkins. 

{q) 2 fi. & P. 477. Hale, at snpra, 13. 26. Id. 27. Parson of Sutton's case, 
cited. 

Ann, 1868. 
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long to him who might have the adjoining land. Bat Hale aeserted, on 
the oontrary, that it belonged to the King, of common right. Howeverv 
it was agreed, that if it were erected beneath the low water mark, it 
would belong to the Crown. In this case, also, it was allowed, tiiat an 
intruder npon the Eang's poseeasion might haye an action of trespaae 
against a stranger, bat that he coald not make a lease, whereupon the 
lessee might maintain an ejectment.(r) In this case, if it were under- 
stood that the soil between high and low water mark might belong to a 
subject, by grant or prescription, as might well be the fact, and that the 
soil below the low water mark belonged to the Grown, as being of little 
or no value as the subject of a grant, there would be no difficulty in re- 
conciling the opinions of the great lawyers who di£Fered upon that occa- 
sion. But the dissenting Judge,(<) in Blundell t. Catterall,(<) (where it 
was held, that no common law right of bathing in the sea existed), de- 
clared plainly, that it was agreed by all, that the sea shore was at first 
Impropriated to the King, from whom the right to it must be derived.(«) 
And the sea shore is the land between the high and the low water mark, 
or, according to Lord Hale's definition, between those marks at ordinary 
tides, that is to say, between the ordinary flux and reflux of the sea.(i') 
The sea shore, therefore, says Mr. Callis, is not all one with the sea, nor 
with the land, but it participates with them both; (10) and such as hold 
the shore to be the extreme point both of land and water, are in a great 
error3(a;) for it is not counted to be lands or grounds gained from the 
sea, or left by it, because it is covered by the waters at every full Bea.(y) 
And if the sea gradually gain upon the lands of a subject, it belongs to 
the Crown.(2;) 

This right, ss parcel of a manor, was fully recognized in a more 
modem case. The learned Judge put this question to the jury : '^Is the 
land between high and low water mark a part of the seigniory of Gower T' 
r 497 1 '^^^ ^^^ found in the affirmative. The general term of the land 
L -J claimed was * Terra de Gower; and Parke, B., said, ^< that if any 
portion of the sea shore would pass by the word ^ terra,' cadit questioJ' The 
Court were fully of opinion that the ruling of the learned Judge was correct, 
and the rule was discharged. And Alderson, B., said, «It was dear 
from the authorities, that the land between high and low water mark 
may be part of a manor, and if so, may be granted by the person who 
grants the manor.'' And the learned Baron added, that by grant, the 
subject may hold hdow low water mark, according to the opinion ex* 
pressed by Holroyd, J., in Blundell v. Catterall.(a) The fact, therefore^ 
of Terra de Ootoer including the land between high and low water mark, 
according to the answer of the jury, was deemed sufficient to warrant a 

(r) Aleyn. 10, JohnBon v. Barrett. This latter position was recognised with 
approbation by Bayley, J., in 4 B. & C. 689. See 2 Keb. 759, Whitaker t. Wise. 
16 Vin. Ab. 576 (B a), (12). 

U) Best, J. (t) 5 B. & A. 268. (u) Id. 275. 

(0) Id. 291, by Holroyd, J. Hale de Jure Maris, p. 12, citing several anthoriti^s; 
p. 25, &c. (w) Callis, p. 54. (z) Id. p. 55. (y) Id. p. 54. 

(z) 5 SC. ik Wels. 37, In re Hall and Selby, Railway Company. 

(a) 5 B. Jk Aid. 298. 
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Tcldiot for the plaintiff, the lord of the seigniory of Oawer.(&) Tbe same 
gnmi was made nee of by the Duke of Beaufort in an action of aaanrnpeit 
for tolls^ in which the Duke recoYered.(e) 

It may be observed, aho, that as there may be a grant to the Grown 
from an indiyidual, acts of ownership by the individaal may be called in 
aid to shew his exclasive right to the soil between high and low water 
mark. The evidence given by the lord presumes a grant from the Crown. 
The verdict was for the plaintiff (the lord), and the Oourt would not grant 
a new trial.(<i) This exelusiTe ownership of the sea shore between high 
and low water mark, may be claimed as a parcel of the manor by virtne 
of such acts of ownership. And it made no difference that the grant 
was merely for << wreck of the sea/' and did not contain the words 
«2£tfiM marts.' '(e) The plaintiff (the lord) would have succeeded upon 
another occasion, had the Court deemed the evidence on his behalf strong 
enough. Park, J., who tried the cause, was not satisfied with the yer* 
diet, which was for the defendant, but it was considered that the plain-* 
tiff had not made out a claim sufficiently powerful to outweigh a ver- 

A jury, however, empanelled to assess compensation, vrill not be per- 
mitted to enter upon a question of title ; as, for instance, between the 
Crown and the city of London, in the absence of any materials for de- 
ciding that point. Therefore, where the jury were directed to estimate 
the valae of land, with an intimation* that the claimant might or ^ ,q^ ^ 
might not be entitled to the fee simple or to the land between t. J 
high and low water mark, a prohibition was granted to restrain the com- 
mifldonerB from recording the verdict(^)(A) 

Bot notwithstanding the dominion exercised by the Crown over the 
ahore, the public may have easements there by custom, such as the lading 
and unlading of ships, the drying of nets, and other necessary busi- 

By 5 ft 6 Wm. 4, c. 50, s. 52, (the Gteneral Highway Aet), it is en* 

3 Exch. 433. D. of Beaufort t. Corporation of Swansea. 
19 L. J., Ex. 9*7, D. of Beanfort t. Smith; 4 Exch. 451. 
> ) 3 Man. h Bj. 329, Lopez t. Andrew, cited there. Id. 474, in the Appendix. 

[<) 1 G. B. 861, Calmadj y. Bowe. Trespass. Plea; Right of the Grown. The 
grant was of wrecic and seyeral fisherj, &c. 

if) Hall's Bights of the Grown, 203, Dickens y. Shaw;-~in Trespass. 

[g] 17 L. J., Q. B. 336, Ghabot, In re. See the following Ghapter on Rivers. 

(A) The reader is referred to a note at the end of the Treatise, in which this im- 
portant point of the right of the Grown to the soil between high water mark is 
fiuther considered. 

^ (i) Gallis, pp. 55, 73. Hale, nt snpra, p. 17. "The word, shore,'' says Mr. Jus- 
tice Bajley, " denotes that specific portion of the soil by which the sea is confined 
to certain limits. That term is wholly inapplicable to the grant of a privilege or 
Msement; it of necessity comprehends the soil itself." (4 B. k G. 496.) The pub- 
lie, however, maj e^joy an easement on the shore independently of any such strict 
definition qf the word *' shore," as mentioned in a deed of grant. 
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acted, that nothing therein contained relative to the gathering or gettiog 
of stones or other materialsy shall extend to any quantity of stones or 
other materials thrown up by the sea, commonly called beach^ where the 
removal of the same would cause any damage or injury by inundation to 
die lands adjoining, or increased danger of encroachment by the sea. 

With respect to the sea coast, Mr. Callis observes, that they certainly 
contain the shore and banks ; and he cites 27 Eliz. c. 24, an act made 
for the mending of the banks and works on the sea coasts. He is, how- 
ever, of opinion, that the act is capable of a larger definition, and that 
the next town, with its territories lying next to the sea, is in strictness 
of law the sea coast, and that it is an error to suppose the coast to be 
itself the edge of land next to the water.(ft) . 



r ♦^Q 1 S^^^S ^^^ established the general principle, that the soil of the 
L J sea and the sea shore it the King's unless by grant or * prescription 
(the title to which must accrue from the Grown) it belong to a subject, we 
proceed to shew the consequences of natural changes, effected in or by the 
sea, as they affect the property of the soil. The sea may recede on some parts 
of the coast, as in effect it frequently does, and the land it quits is called 
derelict land ; or having overflowed land before in a state of cultivation, 
or at least subject to some owner, the sea may reflow,^^ and in each of 
these cases there must be a proprietor of these acquisitions, A stream 
may gradually add something to the adjacent shore, and this is alluvionj 
the characteristic of which is, the imperceptible increase which it effect8.(fii) 
If the soU be suddenly torn from the estate of one man, and car- 
ried to that of another by the plain action of the water, the effect is 
called avul8ion.(n) Lastly, islands may appear in the sea, and in all 
these three last cases, it becomes necessary to decide who shall be posses- 
sor of the soil which has thus been changed, or newly created. 

The first point presents no difficulty ; for if the sea belong to the King, 
the land, when deserted by the sea, will necessarily continue in the same 
proprietor.(o) But the rule must be adopted with some qualification, as 
we shall see presently. 

The sea relinquished a great quantity of land upon the shore, and the 
question was, whether the Crown should have this by virtue of the pre* 
rogative, or whether the next adjoining owner should have it as a per- 

(k) Callifl, pp. 65| 66. "A creek of the sea is an inlet of sea cornered into the 
main land shooting with a narrow passage into some angle of the land, and therein 
stretching itself more than ordinary into the land." Id. p. 56. 

"Such creeks or inlets we commonly term in the law to be arms of the sea." 

Ibid. 

" A shore is sometimes dry land, and sometimeB water. A coast is always dry 
land, but the oreek is always sea and never land." Id. p. 67. "I take it that a 
bay and a creek be all one. and that a mere and a fleet be also of that natnre." lb. 

(Q See 6 M. Jc Wels. 327, In re Hull and Selby, Railway Company. 

(m) See Schultes, 116. (n) Ibid. Hale de Jure Maris, pp. 14, 28. 

(o) OalUs, 47 ; and see Bract. Lib. 2, c. 2, s. 2. 
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ijQirite; and it is said in the note; that the prince shonld have all lands 
left by or gained from the 8ea.(|>) Whereaa, if the sea leaves the land 
gradatimy and for bat a little qaaniitj, the owner of the land shall have 
it (4^) For of things which are nuUius in honiSy where no visible right 
appears^ the law gives them to the King, as derelict land^ treasure trove, 
&e.(9-) 

The principal opposition to this royal acqnest has been made in respect 
of a eastom, called the cnstom of frontages (especially in Lincolnshire), 
and the custom was alleged to be, that those whose lands lay in front of 
the sea, should have the derelict soil. The reasons urged in favour of 
the custom were, that those persons were obliged to keep up defences 
against encroachments *of the sea; and that if any overflow hap- ^ ^„^ ^ 
pened, they would necessarily be the sufferers. But the usage 1- -I 



denied to be valid, upon consideration in the Court of Wards, by 
reason of the uncertainty as to quantity which the subject might claim 
under such circumstances; for ten thousand acres might thus be left in 
front of a manor, and this would be too large an inheritance by virtue of 
saeh a custom. In one case, therefore, the claimant was put to obtain a 
grant from the Grown, and, in another, a decree was made against the 
party seeking to gain this derelict land under the custom of fTontage.(t) 
And sometimes there exists a custom of this nature in other places, as in 
parts of the river Sevem.(^). 

We have said, however, that this rule of general property in the King, 
when land is derelict by the sea, must be entertained with some qualifi- 
cation. And thus it is laid down, that if the sea overflow my land for 
forty years, and afterwards reflow, I shall have my land, and not the 
King.(«) The chief principle is, that there should be some distinguish- 
ing sign, generally a sea-mark, whereby the land may be recognized. 
There was a process in the Exchequer against The Abbot of Bamsay, to 
shew why sixty acres of marsh land should not be seised into the King's 
hands, the abbot having appropriated this marsh to himself, without the 
King's license. The abbot answered, that he held the manor of B. situate 
near the sea, and that there is a certain marsh there, which is sometimes 
lessened by the influx of the sea, and sometimes enlarged by the sea's 
efflux, and he denied the appropriation, &c. And this case was deter- 
mined against the King, the verdict being found for the abbot.(t;) And 
again, it is said in the note to that case to have been adjudged, that if 
the sea-marks be gone, so that it cannot be known if ever there were land 
there, the land gained from the sea belongs to the Eling. But if the 

{p) ^' ^^^1 ^- ^' ^' ^ ^^^' 3^1 } where it is said, that the right is as ancient 
•6 the King's Grown. 2 Keb. 759, Whitaker t. Wise. 
iq) Dar. Rep. 56. 2 Vcntr. 188. (r) 2 Ventr. 268. 

(t) Gallia on Sewers, 48. Sir Valentine Brown's case. Bashej's case. 

it) Hale de Jure Maris, p. 34; and see post, Gh, 13, on Evidence; 
If) By Goke and Foster, 16 Vin. Ab. 574. Hale de Jnre Maris, p. 15. 
(v) Dj. 326 (b). The Abbot of Ramsay's case cited there, S. P. in the Exchequer. 
Dig]gvs T. Hammond, cited there; and see Hale at supra, p. 15, kc, 4 Inst. 140. 
16 Vin. Ab. 676, (B a), (9). 
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sea <}0Ter the land at flax of the eea, and retreat at the reflox, so that 
the sea-marks are knowni if such land be gained fron^the sea, it belongg 
to the owner.()r) 

And so again, the marshes overflowed by the sea in Lincolnshire and 
Norfolk, at spring tides, or otherwise, are not derelict lands, because they 
r «^1 1 "^ easily distingnishable, and the courses of the ocean are in this 
i J ease no other than ordiDary,(x) So *where the river Severn had 
gained upon the vill of Shinbridge, but receded again, it was held, that 
neither the neighbouring vill nor the Crown should have the land left 
derelict. The boundaries being sufficiently marked prevented either of 
these dilemmas from taking plaee.(^) 

Being derelict, and not appertaining to any original owner, land so 
gained from the sea becomes vested in ihe King ; and it remains, there- 
fore, to be observed, that this right also is transferable, and that lords 
of manors and other persons, frequently claim it by grant or prescripdon. 
Thus, the Abbot of St. Peter's was presented for taking three hundred 
acres of waste land in Idneolnshire, without the King's license ; and an 
immemorial custom was alleged, that a]l the lords of manors, lands, and 
tenements on the sea coast there ought to have waste land and sea land, 
derelict, or thrown up at the flux and reflux of the sea ; and that he, the 
said abbot had a manor, Ac And thereupon a jury were direeted to 
oome, &o.(z) 

But it seems, that no prescription can extend to lands farther than the 
low water mark, because a subject can have no use of such as are be- 
yond : although between the high and low water mark a prescripiion of 
that kind may exist, because the lands are dry for twelve hours in every 
day. (a) 

Some few words may properly be said hero upon a subject very nearly 
allied to the present, namely, upon grants of land to be recovered froia 
the sea by embankments, or otherwise. And it has been determined, 
that in order to maintain a good title to such grant, the land must be 
redaced into possession within a reasonable space of time. The defend- 
ants were charged in an information with erecting a wharf, &o., between 
high and low water mark, in Portsmouth harbour, adjoining to Gosport, 
so as both to prevent vessels from sailing over that spot, or mooring 
there, and also to endanger further damage to the harbour, by preventing 
the free current of the water to carry off the mud. The information 
prayed, that the defendant might be restrained from making any further 

(w) Dj. 326 (a)y n. 2. Corporation of Romney's case, S. P. 2 Ra. Ab. 168. 
Gailis, p. 51. (z) CaUis on Sewers, p^ 60. 



fy) Hale de Jnre Maril^ p. 16. Villata de Shinberg. 



[zS 16 Yin. Ab. 574, pi. 3. See also 7 Jao. 1, c. 18. An act for the takiqg, 
landing, and carrying of sea-sand for the bettering of ground, and for the increase 
of com and tillage within the counties of Dev^on and Cornwall. 

(a) Callis, p. 49. 
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etootbns, thai those mide night be abated, and that the harbour might 
be restored to its aocieat ntuation. The defendant set forth a grant 
firom the Crown, <^ certain lands overflown with the sea on each side of 
Gosporty nnder letters patent, dated in 4 Car. 1, ^rendering a ^ ^n^ n 
certain rent for every acre recovered till 1680, and thereafter a >- J 
certain other rent. Two of the defendants pleaded possession for more 
than sixty years, and it was admitted that there had been such a posses- 
sion of a piece of mud land adjoining to the piece in dispute. The 
ground in question, however, had never been recovered from the sea, till 
the ereotions complained of by the bill, and these were made after notice 
of the intention to dispute the right ; but the defendants had for some 
time before kept possession by means of floats of timber moored there. 
It was also found, that the embankment now made was highly prejudicial 
and dangerous to the harbour, and hurtful to G-osport, as stated in the 
inibrmation. There was even some doubt upon the evidence, whether 
the place in question had or not been included in the grant. However, 
it was argued for the Crown, that by the nature of the grant, it appeared 
diat this land should have been reduced into possession in a reasonable 
time, if at all ; that the embanking within a reasonable time was a con- 
dition annexed to the grant, and which was left unperformed for one 
hundred and fifty years, and that the nonpayment of rent during that 
period, shewed that there had neither been an actual nor a constructive 
possession. It was said on the other side, that from the circumstance of 
pirt of the land mentioned in the grant having been embanked for a con- 
siderable time, (and which was so,) the immediate embankment of the 
whole was not expected, and that as no time had been limited, it was 
still open to the grantee's successors to take advantage of it. But the 
Court were of opinion against the defendant. They noticed, that part of 
the grant exempted the new knd from tithes for seven years, and said, 
that the intention clearly was, to have the soil put into a state to produce 
titheable matter. The rent also proved, that the embankments, and re- 
gaining from the sea, were the condition ahd spirit of the grant That 
condition had not been complied with. Moreover, the plaoe had been 
suffered to remmn open as a public passage since 1629, and that circum- 
stance would preclude any right to question the title of the Crown. It 
would be extremely inconvenient if old dormant grants of the Crown 
could be thus enforced, when the evidence of their nature and extent is 
loat by lapse of time* The soil was, therefore, decreed to be the pro- 
perty of the Crown, and the buildings were ordered to be abated.(6) 

The success attending this case encouraged other efforts on the part of 
the Crown to regain rights which had been unduly assumed by others, 
mid likewise to vindicate the public ^convenience. The Attor- ^ ^^o -i 
ney Gkneral brought another information in respect of this bar- 1- J 
bour. And it was admitted that the Crown might grant, by letters 
patenty to a corporation, &c., all land between high and low water mark, 



(b) 2 Anttr. 603. 614^ Att. Gen. y. Ricbards. S. 0. 1 Dow. 316, nom. Parmcter 
T. Att Gen. 
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buty at the same time, subject to the public ngkl of passage. An ob- 
stniction of such a right is a naisance, and is a matter of &ot to be 
inqaired into. The Court might either determine this question npon the 
evidence, (an English bill had been filed in the Court of Exchequer^) or 
direct an is6ue.(c) Thus again, buildings, ereetions and inelosurea, be- 
tween high and low water mark, in the harbour of Portsmouth, were 
abated by a decree in like manner, inasmuch as the j intenrupted the iuz 
and reflux of the sea. And it was no defence that thej had been placed 
there by the corporation under a grant from the Crown bj Charter. The 
grant was Toid as to such parts as were open to these objections } at all 
events, it did not divest the Crown nor invest the grantee fttoad such 
parts. No general order could be allowed to prevail against the public 
rights.(<Q 

There is a difference, as it seems, between a grant of so much land 
covered by the sea to be presently redeemed from it, and a grant of land 
which may by possibility be so recovered, because a bare possibility does 
not lie in grant. In the former case the land was at once made the sub- 
ject of the grant, although overflowed with water; but in the following, 
the deed was to operate in future. It was a grant of certain march land 
near the sea, togther with all the soil, ground, land, sand, and marsh 
land adjacent, which were then covered with water, or which at any sub- 
sequent time might be recovered by the|reliction of the sea, or otherwise, 
not naming the value, quantity, or quality. After this, one hundred 
acres were left derelict by the sea adjoining to the marsh land so particu- 
larly granted, and the question was, whether the ELing or the patentee 
should have this soil. It was insisted, that the grant was void by reason 
of the bare possibility. On the other side it was ui^;ed, that here there 
was such a certainty as the thing itself was capable of having ; and it 
would be difficult to say, that the King has an interest in a thing, and 
yet that he cannot dispose of it. And, moreover, it was observed, that 
even taking the grant to be uncertain, the omission to name the worth, 
quantity, or quality, would cure any default for want of information in 
the King. But, notwithstanding this, the Court held, that as to the one 
_ f. . . hundred acres, the patent was void, and that *nothiog passed^ 
L J those general words.(e) In this case also it was said,(/) tha| 
there was a custom in Lincolnshire for the lords of manors to have dere^ 
lict lands ; and that it was a reasonable custom ; for if the sea wash away 
the lands of the subject, he can have no recompense, unless he be entitled 
to what he may gain from the sea. 

This probably, was the custom of frontagers referred to above, and 
which was held to be ^n invalid custom ; but there might be a prescrip* 



a 



10 Price, 350, Att Gen. t. Barridge. 
t) Id. 378, Att Qen. t. Parmeter. Affirmed in error, Id. 412. 
{$) 2 LeT. lYl, Att Gen. v. 8ir Ed. Farmen, in the Exchequer. 2 Mod. 106. S. 
G. nom. Att. Gen. t. Sir B. Turner. Sir The. Ra^m. 241. S. C. nom. Att Gen. t. 
Sir B. Fanner. 
(/) 2 Mod. 107j by counsel ai^g. 
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&m to that efeet^ for & preyions grant from the Crown coidd then be 
mppoeed. 

By an aet of Parliament a company was permitted to embank certain 
lands which had been overflown by the aea. In doing this the company made 
a drain^ and left several reeeseee between the projecting points of the cliff* 
These recesses were overspread with sea-weed and beach, and at high 
tide) were covered by the sea. It was held, that the recesses belonged 
to the adjoining proprietor, there being no proof of adverse ownerships 
and the presumption being accordingly against the Crown, they were held 
not to pass to the embankment company.(^) 

Concerning alluvion, Fleta writes thus : " We acquire a right to things, 
according to the law of nations, by accession. That which a stream has 
added to our land by alluvion, for instance, belongs to us by virtue of the 
same law.''(A) Now we have seen, that the meaning of alluvion is the 
secret accession of soil to other soil. This newly-acquired land, therefore, 
does not belong to the King, but to the owner of the ground to which it at- 
taches itself. So, again, the distinction between derelict land and alluvion 
is drawn thus : If the sea leave the land gradatim, and but for a little 
quantity only, the owner of the soil shall have it ; but if for a great 
quantity, and at a time, it goes to the King.(t) This increase per aliu- 
vionem is when the sea, by casting sand and earth, increases the land by 
degrees, which, consequently, protrudes itself out further thl\^ its ancient 
bounds.(A?) 

*The reason of this indifference on the part of the Crown toal- r »oe -i 
luvial soil is said, by Sir William Blackstone, to be either be- ^ J 
cause de Tninimu non curat leXy or because owners of land being often 
losers by the breaking in of the sea, or being at charges to keep it out, 
have thus a possible gain as a reciprocal consideration for their possible 
charge or lo8S.(Q 

This subject underwent some consideration in a recent ease, and the 
distinction above adverted to was fully recognised. An inquisition was 
taken in Lincolnshire, by which it was found, that certain land had been 
derelict by the sea, and consequently the commissioners seized it for tho 
Crown. Lord Yarborougb, the defendant, traversed this inquisition, al* 
leging that the land said to have been derelict had been formed by allu. 
vion ; and issue was joined. It appeared at the trial, that the alteration 
had been slow and gradual, that the gain in twenty^six or twenty-seven 
years was on the average of about five yards and a half in a year; but 

(jf) 3 B. ft Ad. 863, Lowe t. Govett. Trespass. Not guMtjj and lib. ten. Issue. 
Whether upon this issne the plaintiff might prove twenty years' adverse possession, 
or whether it shonld have been specially replied, was made a qusre. 

(A) FleU, lib. 3, c. 2, s. 6. Bract lib. 2, c. 2, s. 2. 

(t) Callis, 51. Hale de Jure Maris, p. 28. See 22 Ass. pi. 93. 

{k) Hale de Jure Maris, p. 29. Abbot of Peterborough's case, Id. p. 14. 30 
Kez T. Oldswortb. See Dy. 326 (b). 16 Yin. Ab. 576 (B a), (13). 

(I) 2 Comm. 262. CaUis, p. 51. 
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thftt this inerease had been imperceptible, lliat is to say, impe)roeptibIe ia 
its progress. A verdict was foand for the defendant, and after an arga« 
ment in support of the motion for a new trial, the Court gave judgment 
against the Grown ; for the distinetion between land derelict in conse- 
quence of the retiring of the salt water, and land gained by alluvion, or 
the projection of extraneous matter, presented itself too dearly to be 
misunderstood ; and it was very plain, that the land in question was of 
the latter description, and therefore that it could not belong to the 
Grown.(m) 

It has been held also, that the grantee of premises situated on the 
shore has no right to follow the sea, or take the land acquired from it, 
where a corporation had a right to the whole territory of the burgh 
vested in them by their charter. The case was first decided in Scotland, 
and the appellant, the grantor of premises as before described, sought to 
reverse a decree given there against him. He possessed a small inclo- 
sure situated in the burgh of Dundee, bounded by the sea floods. The 
water receded, in consequence of embankments and other improvements, 
and a tract of dry ground was left between the sea or high water mark, 
and the appellant's inclosure ; and the corporation exercised rights of 
ownership from time to time over this derelict land. This ground, called 
the shore, was claimed by the appellant ; but it was insisted on the other 
side with effect, that the boundary by those floods was made use of as a 
r tqr *i ^^^ ^^ description, * and that the description in question was to 
L -1 be considered as accurate only at the date of the first conveyance ; 
and, moreover, by the uniform and unvaried usage of the town of Dundee, 
no right to the sea shore could by possibility have been granted by the 
conveyance under which the appellant claimed. And it was accordingly 
ordered and adjudged, that the interlocutors should be affirmed.(n) 

It has been held in equity, that the right of the subject to traverse an 
inquisition extends to every case in which property is found in the Crown ; 
and not merely to cases of a claim by the Crown by reason of incidents 
of tenure, as escheat. But the Court will not quash an inquisition on 
the prayer of the subject, as in the case of the Crown ; the only course 
'is a traverse on the behalf of the subject. And the Court held, more- 
over, that in order to obtain leave to traverse, the petition must shew a 
prima facie against the Crown. (o) 

Sir William Blackstone observes, that if the alluvion or dereliction be 
sudden and considereable, it goes to the King ; because as he was owner 
of the soil when covered with water, it would be but reasonable that he 

(») 3 Bam. k Ores. 91. The King against Lord Tarboroagh, S. C. afiOrmed in 
the House of Lords. 5 Bing. 163. S. C. 2 BHgh. N. S. 147. 1 Dow. N. S. 17«- 
S. 0. 4 D. Ac R. 790. S. P. 4 B. & C. 485, StrattoD v. Brown. 

(n) 8 Brown. Cases in Pari. 119, Smart r. The Corporation of Dundee. 

(o) 4 Madd. 281. Ex parte Lord Gwjdir and another, and see post, Chap. XIH., 
Evidence. 
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BbffM haye the soil when the water has left it irj.{q) This foroiMe 
direction of the land is, howeyer, styled aynlsion by most writers, to dis- 
tiDgnsh it firom allavion, the characteristic of which latter is impercepti- 
ble increase. And thus Fleta writes^ that the property in land severed by 
awlsioQ is quite different from alluyion, for here the increase is not hid- 
den, bat manifest(9) Upon such an accident, therefore, the Grown will 
be entitled to land so forcibly surrendered and left derelict. 

Lastly, with respect to islands which rise np in the sea,fr) the same 
principle which has been above adverted to, will be found applicable upon 
this occanon also. For such an island belongs prima facie to the univer. 
sal occupant, and he is the King. He owned the soil of the sea, which 
flowed before over the soil of these newly risen lands, and, therefore, his 
property must continue the same; and the construction of islands is 
either by the recess or sinking of the water, or the accumulation of saad 
and earth, which becomes, in process of time, solid land environed with 
water.(<) Britton says, that if an island grow np in the sea,* it ^ ^a,. ^ 
shall belong to that lord who shall be found to be the possessor of ^ -> 
it ; and that if it be torn off from the continent, it shall appertain to the for- 
mer owner of the adjacent grouDd.(^) This latter case, however, is a species 
of avnlaion ; and upon the same principle by which a man is enabled to 
repossess himself of his own land when the sea has left itself, it seems that 
he may lay claim to an island thus created, not by rising np in the sea, 
but by separation from the main land. Fleta again says, that upon the 
rise of an island in the sea, it shall be given to the occupant, that is, pro- 
vided it be severed, and not held to the main land by twigs or branches.(tl^ 
This occupant must be understood to mean the King, as universal 
occupant, for otherwise the doctrine thus laid down cannot be reconciled 
with our law, which clearly concedes all such property absolutely to the 
Crown ; and, indeed, Mr. Callis considers that these writers have mis- 
conceived the law in this respect.(v) By the civil law, certainly such 
were deemed to be the property of the first taker. 



Mr. Callis observes, that if an island have arisen as aforesaid, although 
it be within the realm, yet it is not withio any county, parish, or town, 
until the King so declare it by his edict or proclamation. (10) 

Nevertheless, where the interest of that part of the sea, or arm of the 
sea, or creek, or haven, where the island rises, shall happen to belong to 
a subject, either by charter or prescription, the islands rising within the 
precincts of such private property will belong to the subject, according to 



I 



p) 2 Comm. 262. 

q) Lib. 3, c. 2, b. 6. Bract lib. 2, c. 2, s. 2. See Dy. 326 (b). 



r) This seldom happens, on account of the great depth. Schnltes, p. 117. 

(t) Hale de Jure Maris, p. lY, 36. Or by the separation of land from the conti- 
aent, Tide infra. 

(t) De Pnrchas, fol. 86 (b). («) Lib. 3, c. 2, ss. 6. 9. (v) On Sewers, 44. 

(w) Id. 45. That the laws of England are in force in such newly risen islands^ 
when it pleases the King to declare that such shall be the case. See Callis oa 
Sewers, p. 46; see also Bract lib. 2, c. 2, s. 2, fol. 9. 
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the limits or extent of his property.(x^ And in this sense both Bracton 
and Fleta most be understood, when tney speak of specified limits, where 
the right of alluvion is not applicable. Thus, in grounds which are 
marked out by boundaries, (private property), the right to an island is 
not governed by the mere reason of contiguity to a public stream, which 
in ordinary cases gives the soil thereof to the King, on account of his 
royal privilege.(y) 

The law, however, prejudices no man, and therefore, if the sea, or a 
r *^ft 1 ^^^™' should encircle a field, the case is taken out of *the ordi- 
^ J nary rule ; and the field, now become an island, shall not be the 
less his to whom it originally belonged, (r) 

A custom for inhabitants to dig or take from closes adjoining the sea 
shore and drifted from time to time from the shore, and carried by the 
wind into these closes is bad ; Ist, because the sand becomes part of the 
closes, and so the custom would be to take a profit in alieno solo ; 2ndly, 
for uncertainty, because it is impossible to distinguish between the soil 
of the original closes and the sand from all time drifted upon it.(a) 

Thus much concerning the maritima incrementa, or sea acquests. (&) 



The last point in this Gfatapter to which we propose to direct the atten- 
tion of the reader, is the manner of claiming these several rights in the 
sea; and for the sake of brevity, those also in public rivers, more especi- 
ally as the same principles belong to both. 

With regard to navigation, and public fisheries, they are the inherit- 
ance of the subject, by virtue of the general title, or jus publicum, which 
every one possesses. But all maritime rights are not demandable by vir« 
tue of this universal exercise of privilege. Supposing that a right of 
bathiDg should exist on any particular coast, or on the banks of any pub- 
lic river, it must bo claimed by custom, because there is not any common 
law right of this nature. 

So again with regard to wreck. If any lords of manors should lay 
claim to such a privilege, they must do this by custom ; as where they 
claim it on a certain coast; or by prescription, which belongs to the per- 

[x) Hale de Jare Maris, p. 36. Cited by Holroyd, J., 5 B. & A. 293. 



A Bract, lib. 2, c. 2, s. 2. Fleta, lib. 3, c. 2, s. 9. 



[s) Fleta, lib. 3, c. 2, s. 6. 

[a) 3 Ad. k El. 564, Blewitt v. Tregoning. S. C. 5 Ner. k M. 234. Whether 
such a right can be claimed by prescription ; gwjtret 

{b) That islands in the sea belong to the next adjoining continent. See Craip^. 
Jns. Feud. lib. 1. Schultes, p. 120. And with respect to the theory of the gene- 
ral occupancy of the Crown. See Id. 128. 
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son of eaeh ; or by express grant, for it will not pass under general 
wordS; and parol(c) eyidence is not adini8sible.(d) 

So, again, a right to haye marked swans must be sustained in like 
manner by grant or prescription. 

*If a priyate person claim the soil of the sea, or of a branch of p ^^ ^ 
it, exclosiyely of others, he most make out his title by the King's ■- J 
charter, or grant,(6) or prescription. So if the lord of a manor claim a 
right to cut sea-weed, ezclusiyely, on rocks below the low water mark, 
he must proye either a grant from the King, or the ezclusiye enjoyment 
of it for 80 long a time as to confer on him a title by prescription. The 
possession must be long, continued, and peaceable, according to the Eng- 
lish law, the ciyil law, and the laws of Norway, France, and Jer8ey.(/) 

And if he claim a seyeral fishery in the sea, the same mode of claim 
must be adopted ; but it should be added, that the King cannot at this 
day grant a seyeral or free fishery in the sea.(^) 

So, again, with respect to derelict lands, they must be claimed, if by 
a subject, by grant, inasmuch as until they be derelict, they cannot be 
the subject of transfer; but there may be prescriptions on some coasts, as 
in Lincolnshire, or on the banks of some riyers, for lords of manors, or 
inhabitants of tenements, &c., to haye such lands when relinquished by 
the sea, instead of the Crown.(A) 

As to lands which it is proposed to recoyer from the sea, or islands 
which are newly risen therein, or in riyers; it seems ijso that no other 
than an express grant will make a claim to such sustainable; and the 
property so conceded must be acquired, or taken possession of within a 
reasonable time afterwards, or the right to the Crown will be held to 
reyiye. 

(e\ See post, Chap. ZIII., Eridence. (d) 2 tf . 4; P. 625, Alcock y. Cooke. 

(e} Hale de Jure Maris, p. 17. A grant of a manor or land contignons to the 
sea, una ewn moriftniw mcremmUa, will pass the right of alluTion, thoagh the lands 
derelict Id. 17, 18. 

(/) 1 Knapp, 60, Benest, Appellant, Pipon, Respondent. 

{^) See the fifth Chapter, where the subject of fisherj is discussed separatelj. 

(A) Callif, p. 48. 
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[•40] •CHAPTER III. 

OF BIYEBS; THE OWNERSHIP OF THE SOIL THEREIN^ AND OTHEK 

MATTERS. 

A BiYER bas been defined to be a running streami pent in on eitber 
Bide witb walls and bankB^ and it bears tbat name as well where the 
waters flow and reflow; as where thej haye their current one waj.(i) 

Bivers are either public, as where there is a common right of navigation 
exercised, and then the soil is in the King, or in the lord of the manor; 
or private, where the soil is the property of the individual who owns the 
land on both sides, or of each proprietor, ad medium filum aquas, where 
the same person is not owner of liie shore on either brink.(A;) A mere 
enumeration of the public and private immunities enjoyed in rivers has 
already been attempted ;(^ but there are other important matters con- 
nected with the subject which it is desirable to introduce here, as, for 
instance, the nature of a public riyer ; the ownership of the soil in rivers 
generally ; the property in soil which has been created by alluvion, or 
broken away from, its original position, &c. 

A public navigable river frequently owes its title to be considered as 
such from time immemorial, by reason of its having been an ancient 
stream; but very many acts of Parliament have been passed to constitute 
those navigable rivers which were not so before.(m) Waters flowing 
inland where the public have been used to exercise a &ee right of passage 
from time whereof the memory of man is not to the contrary, or by virtue 
of legislative enactments, are public navigable rivers. This is the most 
unfailing test to apply, in order to ascertain a common right ; others have 
been attempted, and frequently without success. Thus, it has been said, 
that in the case of a river which flows and reflows, and is an arm of the 
T *41 1 ^^^ ^^ ^' prima facie, common *to all ;(7i) and upon the strength 
L J of this position, it was urged upon one occasion, that an action on 
the case could not be sustained against the corporation of Lynn for the 
non repair of a certain creek, because the tide of the sea had been accus- 
tomed to flow and reflow therein ; consequentiy it was said, that this non- 
feasance was punishable by indictment only, because the water must be 
deemed public. But this argument was treated by the Court as a fal- 
lacy; for they denied that the flowing and reflowing of the tide constituted 
a navigable river, there being many places where the tide flows which are 
navigable rivers; and the place in question might be a creek in th^ 
private estate of the oorporation.(o) 

{i) Callis, p. 77. {k) See Schaltes, 134. (Z) Ante, Chap. L 

(m) *< Few of oar rivers besides the Thames and Seyem, were naturally naviga- 
ble, bat have been made so under different acts of Parliament" 3 T. R. 255, by 
coansel, arg. 

(fi) 22 Ass. pi. 93, by Holt, G. J., 1 Mod. 105. 

(o) Powp. 86, The Mayor of Lynn y. Tomer. Loflt. 666. Sembl. S. C. 
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The words of Mr. Jnstioe Bajley also are very illostratiye of this 
pointy in a case where a publio ohannel, onoe navigable^ had been blocked 
np by mndy and the right eztingnished. The flax and reflux of the tide 
had been relied upon in favour of the publio right << The strength of 
the prima facie eridence, arising from the flux and reflux of the tide/' 
said the learned Judge, << must depend upon the situation and nature of 
the channeL If it is a broad and deep channel| calculated for the pur- 
poses of commerce, it would be natural to conclude that it had been a 
public navigation; but if it is a petty stream, navigable only at certain 
periods of the tide, and then only for a short time, and for only small 
boats, it is diflicult to suppose that it ever has been a publio navigable 
ehanneL''(p) 

Still it ought not to be withheld, that, where there are no circum- 
stances from whence an extinguishment of the publio right can be pre- 
sumed as in the last case, the flowing of the tide is strong prima facie 
evidenee. It is not absolutely incousistent with a right of private pro- 
perty in a creek, or other such vrater ; but, unanswered, it would be 
difficult for a jury to resist such testimony. Thus, the plaintiff sued 
the defendant for obstructing his barges in a certain navigable river, 
called Bainham Greek, and he obtained a verdict. He proved, that the 
place was a creek, running down from a bridge in Essex to the Thames, 
and that the tide flowed and reflowed in the creek as far as that bridge; 
and that boats and vessels came up the creek; also, that parties of 
pleasure had been known to sail up the creek ; and that boats had come 
there with persons who had cut reeds along the banks of the creek. The 
defendant elicited, by cross examination, that nearly all the vessels 
alluded to came to load or discharge cargoes at a wharf of the defendant's 
on the side of *the creek ; and they shewed, by evidence, that p ^ . q -i 
they had purchased their premises for a large price, which were ■- J 
conveyed to them by the description of Rainham Wharf and Creek ; 
that the creek was not navigable until the predecessors of the defendants 
had, at a very considerable expense made it so, and erected a wharf ; 
and that the defendant had received, not only wharfage but tolls also for 
navigating the creek ; and that such supposed dues had even been paid 
by the plaintiff himself. The Court, after hearing a statement of these 
fiicts, declared, that the case of the defendants was extremely doubtful, 
upon their shewing. They said, that the defendants might provoke an- 
other action, if they thought to produce stronger evidence in support of 
their right ; for that the judgment, though strong, would not be conclu- 
sive against them. A rule to set aside the verdict was therefore re- 
fnsedi^^) L. G. J. Gibbs considered the cutting of reeds as a very 
strong act; and with respect to the pleasure-boats, he sud, that if a., 
person wishes to protect his exclusive possession, he must keep up the 
evidence of his right, by guarding it against intruders, (r) And Heath, 
J. adverted to the fiMt of the defendants having at some time scoured 



?) 



) 4 B. A G. 602. (9) 5 Taant 705, Miles v. Bose. S. C. 1 Harsh. 313. 

f) 6 Taunt. 706. 
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the cbannel, obserriDg that they might have done so for their own con* 
Teiiienee.(«) 

The ciroumstanoe, therefore, of the flow and reflow of the tide ia one 
of the strongest in support of a pnblic right, but so far from being eon- 
clasiTe, we have mentioned a case, in which snch a test has been fonnd 
to be fallible. Public user for the purposes of commerce is, conse- 
quently, the most convincing evidence of the existence of a navigable 
river, and that fact beiug established, the accompanying rights of fishery, 
and of ownership of soil, &c. are easily defined. And the mouth of a 
river comprehends the whole space between the lowest ebb and the high- 
est flood-mark. Because the water is salt it is not the less a part of the 
river if the tide ebbs there, and because the fresh water above is much 
impregnated with salt, it is not the less a river. Therefore where the 
question was whether the defendants had illegally used their stake-nets, 
for the taking of salmon, and the distinction lay between << river and 
sea," a direction, that the fact of the absence or prevalence of the fresh 
water was the point to be looked to, was held to be erroneons.(/) 

A river is a common highway, or, as Lord Coke expresses it, a com- 
mon river is as a common 8treet.(tt) And, by analogy to the case of 
r *4^ 1 '^^S^^^y^y there may be a dedication of a private right in a river 
L J to the public. But it seems that it must be absolutely devoted 
to the general use, the evidences of which would be — ^works at the com- 
mon expense, pnblic authority, or some unequivocal act of dedication ; 
for Lord Hale says, that if a private person make a stream navigable by 
making locks, &c., he may pull them down again, and convert them to 
his private use, there being no proof of a public right.(9) Other eri- 
dcnoes are mentioned, namely, the stopping of some other public stream 
for his own convenieDoe,(to) or the purchase of a charter for the takiog 
of reasonable toll.(2;) 

As to the rights which may be enjoyed in rivers generally, they have 
already been detailed in the first Chapter. Other rights deserving par- 
ticular mention as fisheries and water-courses, will be treated of in sub- 
sequent pages, set apart for that purpose : we, therefore, propose to say 
a few words on the subject of decoy ponds, and then to proceed to the 
consideration of the ownership of the soil in rivers. 

Ancient decoys may be said to be rights connected with our present 
subject, and they have always received protection from the law. The 
owner of the decoy pond is at the expense of servants, endues, &c., for 
the purpose of furnishing the markets of the nation with wild fowl, and 
it is, therefore, reasonable that encouragement should be given to suoh 
artificial contrivances. (^) It has, however, been contended, that wild 

(t\ Ibid. (t) 6 Gl. it Fin. 628, Home v. Mackensie. 

lv\ 13 Rep. 33. Noj. Rep. 103. (o) De Jure Maris, p. 9. 

v] Id. 10. Abbott of St. Austin's case. Ganterborr. dted there. 

[z) Id. Ibid. 

(y) Bj Holt, G. J., 11 East, 577, cited there, from MSS. 
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dneka were not each fowl as ihelawwonld take notice of^ and that Im 
action opon the caae for shooting at, distarbing, and searing them, could 
not he sitpported* Bat the Court repelkd the obj^tion. Even had the 
defendant shot in his own groandi with an intention to damage the plain* 
tiffy it woald have been a wrong, although if he should h»Te had oooasion 
to shoot, it would have been otherwise. But here the defendant Jiad 
manifestly done an iujurj to the plaintiff 's property, by frightening away 
his birds, and judgment was aeoordingly given for the plainti£(r) A 
similar right was recognised by the Oonrt in a: more receot case. There 
it appeared that the pkintiff had a right to a decoy, which was ancient, 
that the defendant gained a livelihood by shooting wild fowl fioom his 
boat on the water, and thai he had license from the admiralty to. fish and 
coast long the shores of Essex in a boat with small arms. The decoy 
was situated on one of the ^salt creeks, called the Blackwater- r^ii-i 
Biver, where the* tide ebbed and flowed* The distnrbanoe com- L J 
plained of Was, that the defendant had fired his fowling-piece within 
aboat a quarter of mile of the decoy, when two t)r three .hundred wild 
fowl came out,' that he thein approached near^ , and killed several wid- 
geons, and four or five hundred wild fowl took flight from the pond on 
the noise of the gun, bat there was no evidence to shew that he had 
fired ii&to the decoy. The matter having been left to the jury, they 
found for the plaintiff, with 40#. damages. It was moved to set aside 
thb verdict, on the ground that the defendant had a^right to shoot at the 
place where he was, it being an open creek or arm of the sea, where the 
tide flowed and re-flowed ; and it was urged, that he had neither gone 
upon the piabtiff's land, nor fired into the decoy. But. the Court de- 
clared that there was no pretence for disturbing the verdict, and. Mr. 
Justice Le Blanc referred to an old preeedent of such an action, fol* 
lowed by one or two others within his remembra^nce, on the Norf<dk Cir- 
oait.(s) 

As a general principle, the soil of ancient navigable rivers where 
there is a flux and reflux of the sea, belongs to the Crown,(^) and that 
of other streaoto to the subject, that is, to the owners of the adjacent^ 
grounds, to each respectitely, as far as the middle of the stream.(<tt) 
So that, as concerning publio streams, we^ must go furth^sr than merely 
to call them highways, for they Hre also the Kin^s highways. And so 
it was found in former days, that the river Lea was the king's high* 
street (v) Again, inasmuch as rivers, as far as the flowing and re-flow* 
ing of the tide extends, participate in the nature of the sea, and are, 
indeed considered as branches of theses, they are called royal streams.(w) 

(r) 11 Mod. 74. 130, Keble v. Hickringill. S. 0.3 Salk. 9. S. 0. Holt, 14. 17. 
19. Bull. N. P. 79. 

(f ) 1 1 Bast, 671, Oarrington v. Taylor. (0 1 Sid. 86. 

(«) Hale de Jure Maris, p. 1. (v) 19 Ass. pL 6. 2 Inst. 38. 

(v) See Dav. Rep. 56. Ow. 123. Schnltes, 132. Bat lAie banks of rivers, 
together with the trees, ^c. belong to the owner of the soil adjoining, and so also 
do sea banks. Gallis, pp. 73. 115. But the owners cannot jostify the digging or 
casting them down. Id. p. 74. 

Apwl, 1863.- 
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So, upon another occasioii| where there was a dispute eonceming some 
houses at Blackwall (the city of London claiming them under a grant 
from the Crown, and the lord of the manor of Stepney as built upon his 
own soil,) it was said several times without contradiction, that all rivers 
as high as the flux and reflux of the sea belong to the King, and not to 
the lords of manors unless by prescriptionYx) So, again it was dis- 
r«4Sl ^°<^^^J i^nned *by Hale, G. J., that the soil of the river 
L -' Thames was in the King, the lord mayor being the conservator of 
the river.(y^ Again, the King granted the lastage and ballastage of all 
the vessels m the Thames to the Trinity House, together with the soil. 
Quo warranto was brought against the defendants for taking gravel and 
sand from the river according to this grant, and although they were 
tamed round upon a point of pleading, the Court was quite clear in fa- 
vour of their right to take this gravel and sand, for it was admitted that 
the soil of all navigable rivers in England belongs to the King.(z) A 
case occurred, however, where it was attempted to be argued, that the 
right of the Crown to the soil of the Thames extended no further than 
London Bridge, that the sea did not properly flow beyond the bridge, and 
that the tide above that limit, was occasioned by the pressure and accu- 
mulation backwards of the river water. The defendants were indicted 
for obstructing the mayor and commonalty of the city of London, by 
cutting down a wooden pile fixed for the purpose of a making horse tow- 
ing-path on the soil of the Thames, under powers vested in the corpora- 
tion by certain statutes. The fact was that the city of London had 
erected piles on the bed of the river near Richmond, within the high 
water-mark, and adjoining to a wharf in the possession of the defend- 
ants; and the question was raised, whether the right of the soil in the 
bed of the river, usque ad filum aquso, was in the owner of the ground 
adjoining to the river. The counsel for the defendant observed, that the 
soil must have some owner, that the city had no claim to it, that they 
did not pretend to any ownership in the soil, and that there was this 
distinction with respect to the right of the Crown, namely, that it ex- 
isted in navigable rivers as far as the ebb and flow of the sea, but not 
beyond that limit, and that such a right did not depend alone on the cir- 
cumstance of the river being navigable. He iiusisted that the Thames 
above London Bridge might be considered as having been kept in a navi- 
gable state by art, and that the flux and reflux did not properly happen 
there. But Lord Mansfield stopped the counsel in reply, and said, Uiat 
the distinction between rivers navigable and not navigable, and those 
where the sea does not ebb and fiow, was very ancient, but that this dis- 
tinction seemed to be entirely new, and there were no new facts in the 
case which let in the difference contended for between the flux of sea- 

(x) 1 Sid. 149. In BaUtrode r. Hall. See also 1 Mod. 106. 2 Mod. 107. 

(y) 1 Mod. 106. The river Thames has been declared hj statate to be nariga- 
ble from the city of London to the village of Bercott in Oxfordshire, and from Ber- 
cott westward, somewhat farther than Lechlade in Gloucestershire. 6 & 7 W. 3, 
c. 16, { 1. 

(t) 1 Sid. 86, Rez v. Trinity Eoase. 1 Keb. 300, S. C. 
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water and the pressare backward of the fresli wafer of a rirer. A rer- 
diet of gniltj was accordingly entored.(a) 

*And the subject with reference to the city of London was ^ ^^ ^ 
much considered in the year 1845, as we have already shewn at ^ -■ 
length in the last Chapter. (5) 

However, the King possesses certain rights in fresh rivers, as, 1st, a 
right of franchise, that no one should set up a ferry without prescription, 
or a charter, unless it be for the use of his own family. Next, an interest 
or pleasure, as to bar fishing or fowling for a certain time, although this 
prohibition was narrowed by the Great Charter to such rivers as were 
thus under the prerogative in the reign of Henry II. Lastly, an interest 
of jurisdiction, as to reform nuisances in rivers, either by a commission 
of sewers, or otherwise. The commission of sewers had its origin from 
the continued neglect of drainage.(c) 

The soil beneath rivers which are not navigable, belongs, as we have 
already explained, to the owners of the land, on either side of the stream. 
These proprietors are very frequently the lords of manors, and, by pre- 
scription, they may also have a title to the soil of public rivers. Thus, 
it was said by Lord Chief Justice Holt, that if a river run contiguously 
between the land of two persons, each of them is, of common right, 
owner of that part of the river which is next to his land, and he may let 
it U) the other, or to a stranger.(<f) And so again, the banks, a fortiori, 
belong to such proprietors, together with the grass, trees, and other pro- 
fits growing thereon.^^) 

There is the same law with respect to lands left derelict by the recess 
of a navigable or other stream in rivers as in the case of a reliction by 
by the seas, which we have discussed already.(/) And so again, with 
respect to alluvion, avulsion, the creation of islands, &c. We will notice 
each of these points in their order ; and, first, with respect to lands left 
derelict, it is observable, that the right of property follows the nature of 
the stream, so that, in the case of a private river, the right to the soil 
will belong to the owners of the banks on each side, according to the 
extent and situation of the land thus relinquished. (^) 

However, as upon a recess of the sea after an encroachment, land 
covered by it may be reclaimed if it can be identified ; so *if a |- ^^^ -. 
stream deprive a man of his ground by making a channel, and it ^ -^ 



(a) 2 Doagl. 441, Bex y. Smith. 



^ , This sabject as to the ownership of the soil, especially between high and 
low water mark, has been discnssed at greater length in a note at the end of the 
Treatise. 

ie) Hale de Jure Maris, p. 6, kc. (d) In Rex v. Wharton, 12 Hod. 510. 

€) See Oallis, p. 73. (/) Ante, p. 29. 

^) Fleta, lib. 3, c. 2, g 10. Schultes, p. 121. 
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st&bseqnentlj return to its ancient bed, lite original ownership will not be 
lost^ if it be satisfactorily ascertained.(A) 

If a. stream, by making an allnvial depont, secretly add anything to 
my land, it belongs to me as my property, and Fleta calls this alluvion 
a silent increase. (t) So subtle, indeed, is this increase, that it is impos- 
sible to perceive at what instant of time the addition has taken place. (A;) 
So Britton : if the increase shonld be such as that no one can perceive it 
as it advances by degrees after many years, and not in one day, nor even 
in a year, it belongs to him to whose soil it has attached it8elf.(^) So it 
was decided in an old case, that if water run between two lordships, the 
soil and the water belonging entirely to one of the lordships, and then it 
encroach upon that . lordship to which the water does not belong, the 
land relicted on the other side shall be his who owns the water, that is 
to say, if the increase be imperceptible.(m^ But if this event had hap- 
pened suddenly, by the force of an inundation, so as to deprive the oppo- 
site lord, whose the water was not, of part of his soil, as for instance, ^'f 
part of the opposite shore were divided impetuously, and forced upon the 
land of the other lordship, in this case the soil thus formed should not 
be divested out of its original proprietor.(fi) For Fleta writes, that if 
the force of a river should detach any part of your field, and increase 
that of your neighbour, surely it shall, nevertheless, continue yours, this 
being not a secret, but a manifest accession, (o) But if it remain so long 
attached to the soil of your neighbour, as to draw thither trees which 
have taken root in his land, these trees shall continue to be his pro- 
perty,(|)) according to the principle, that trees belong to that person in 
whose land they are first sown or planted.(g) 

This forcible dissevering of land and adhesion to the property of an- 
other^ b called avulsion. 

Nevertheless, Lord Hale observes, that the case may be altered by a 
special custom. For example, the Severn below Gloucester Bridge is 
the common boundary of the manors on either side, whatever course the 
river may take.(r) 

r *±R 1 "^"^^^ further, islands may appear in rivers, and, indeed, the 
i- -I creation of these new properties is more frequent in rivers than 
in the sea, because of the great depth of the sea, and the ebbing and 
flowing of the tides there. («) In determining the property of islands in 
rivers, it is desirable to consider the principle, that the estate of each, 
owner extends to the middle of the stream (id medium filum aquce. 
Therefore, if an island, or eyot, arise in the midst of a river, it shall be 
common to the proprietors of land on either side, according to its breadth 
near the •banks.(l) And this means, that if it should be nearer to poe 

[h) Schultes, p. 122. 

[f) Fleta, lib. 3, c. 2, { 6. (k) Ibid. {I) De Parchas, fol. 86. 

m} 22 Ass. pi. 93. (») Ibid. Hale de Jure Maris, p. 6. 

0) Fleta, lib. 3, c. 2, { 6. (p) Ibid. 

q) See Moo. h Malk. 112, H(2lder v. Coates. (r) Hale de Jure Maris, p. 6. 

t) Schultes, 11^. (t) Fleta, lib. 3, c. 2, { 6. 
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side than the otber, the greftter part will consequentlj belong to him 
whose possessions are the nearest. («) Thus it becomes necessary to take 
into consideration the vicinitj or remoteness of the island from the loain 
Iand.(t;) Farther, sopposing that another island should arise between an 
island already risen on one side of the stream, and which belongs wholly 
to the estate which it adjmns, and the opposite banks, it is declared, that 
the admeasurement of property in the new eyot shall be made from the 
first, and not from the shore to which it belongs. (to) And if the island 
should be round, the same rule is adopted, the proprietor of each bank 
acquiring so much as may be nearest to the soil. Yet, sometimes the 
whole of the river belongs to one seigniory or manor, and in that case, it 
seems clear that the property in an island would pertain entirely to one 
person, namely, the lord, of that soil over which the riyer should happen 
to flow, (a:) 

However, notwithstanding this rule, it has been remarked, that some 
persons claiming several fishery, have asserted a right to islands or eyots 
risen up in rivers, although the adjacent banks on both sides belonged to 
other individuals. The claim, it seems, was made on this principle, that 
ownership of the soil followed the several fishery as of common right. 
If the soil of the fishery itself had been granted in such cases, thb de- 
mand oould not certainly have been resisted, but in the absence of any 
such grant the property would be vested in the owners of the adjacent 
shores. Supposing the doctrine to be true, (of which, as we shall see 
hereafter, there is much reason to doubt the negative of that proposition 
having been almost decided,) that a several fishery cannot exist without 
the soil, the claimants upon this occasion mu^iit have mistaken the nature 
of Uieir right.(y) 

Such are the fiuvialia incremental or accessions of rivers, ^ ^^^ -. 
together* with the legal ownership of each;(z) and with regard ^ J 
to the mode of claiming the respective rights alluded to in this Chapter, 
the reader is referred back to the second Chapter, where he will find the 
course which is to be pursued where rights in the sea are claimed. The 
same law is applicable to the case of rights in public rivers. 



•CHAPTER IV. [*60] 

OF OANALS — ^DOGKS — WATERWORKS, ETC. 

Mant of the points relating to canals will be discussed in a subsequent 
part of this Treatise, such, for example, as the liability to contribute to 

(tf) Fleta, Ub. 3, c. 2, { 6. (v) Id. 2 8. 

\w) Id. Ibid. (x) See 2 Comm. 261. (y) See Schnltes, 97. 

\t) As to the reasons for considering the Grown to be the proprietor of the soil 
of narigable rivers. See Schultes, p. 128. . 
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the payment of rateSi the snbject of toll, and other matters. Canals are 
for the most part regulated bj the respeotive aots of Parliament which 
have constitnted the companies generally known by the name of " Canal 
Companies/' and these acts are, of coarse, numerous and diversified, so 
as to preclude a separate mention of each in a general work. But 
there are, nevertheless, some common rules which govern construction of 
statutes which concern canals, and, occasionally, decisions have taken 
place upon particular clauses, of which it may be desirable that the rea- 
der should be informed. Thus, in the first place disputes respecting calls 
for the amount of subscriptions due on shares are regulated and settled by 
Courts of law upon principles which have reference to that particular sub- 
ject. So again, the limitation of actions against the proprietors of canal 
shares, &c., the liability of such proprietors, &c., for injuries done under 
their management, with other such matters, come at times under the con- 
sideration of the Courts, either upon the principles of law generally, or 
upon the construction of real special act of the Legislature. 

An action on the case in tort was brought by the Huddersficld Canal 
Company for several sums which it was alleged the defendant had sub- 
scribed towards making and maintaining the Huddersfield Canal. By 
the act of Parliament which incorporated the subscribers, the shares 
were declared to be vested in such subscribers, their executors and assigns, 
and the proprietors were enabled to sell their shares, the purchasers being 
thereafter entitled to have shares in the profits. Power also was given to 
a committe to make calls for money on the proprietors, and an action of 
debt, or on the case, was given as a remedy in cases of default. The de- 
fendant had been possessed of eight shares, but he sold five of them, and 
duly transferred his interest therein. The breach stated in the declaration 
was, that although the defendant had paid his proportion in respect to 
r *fil 1 ^^^^ shares, '(the three which he still held), he bad not paid in 
L J respect to the five others, which he had also subscribed for. The 
defendant objected, that he was not liable to further calls after the assign- 
ment, and upon a special case the Court were of the same opinion, as it 
was clear that the Legislature meant that the parties should be liable only 
as long as they continued individually to be members of the company. 
The act vested the property sold in the assigns of the vendor, and it 
would be ridiculous to determine, that a person, after he has sold his 
shares in respect of possessing which only he became a proprietor, should 
still continue to be a proprietor. It would be strange to say, that after 
disposing of the shares, the seller, should still continue liable to all the 
burdens which are thrown on the owners of the property. But the Court 
held, that an action on the case would lie, for the words of the act, they 
said, were general, and, therefore, the form of the action being deemed 
correct, the postea was delivered to the plainti&, because interest on a 
sum acknowledged to be due by the payment of money into Court, had 
not also been paid, (a) 

(a) 7 Term Rep. 36, The Haddersfield Canal Gompany v. Bucklej. There are 
nameroos decisions concerning the liabilities of railway Bharebolders, which, of 
course, do not belong to this Treatise. 
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An aet gave pemiiBflioii to bob for tolls in debt or aotion on the case. . 

Assampflit was bronght, and it was objected that the action ooght to 
have been in tort| but the Coort said that any form of action on the case 
intended.(5) 



There was a power for a land company to raise money upon the 
security of the canal and dues. By the form of the deed, the canal and 
the dues were assigned to the lenders as a security for the principal, the 
interest upon which was to be paid half-yearly. It was held, that cove- 
nant would not lie for this interest.(c) By a Navigation Act, commis- 
sioaers were authorised to appoint a clerk, and his allowance was to be 
paid by the proprietors of tolls. By another section, an action of debt 
with double costs of suit,((f) was given aftor demand and refusal, and the 
action was to be brought in the name of the clerk. It was held, that no 
action could be brought on the former section only, and that although 
the declaration omitted to state an actual demand, an action on the statute 
must be taken to be founded on the two sections conjointly, and there- 
fore that the plaintiff "having recovered under nil debet, pleaded, ^ ^^^ ^ 
was entitled to double oo8ts,(e) though the declaration omitted to I- -^ 
state the demand.(/) A person who entered into the receipt of tolls 
appointed a collector, and represented himself to the commissioners as a 
mortgagee of the tolls, and as having a contract generally over a river 
navigation, was held to be a proprietor, so as to be liable to the payment 
of the salary to the clerk. It was held to make no difference that he 
only held the tolls in trust to pay creditors and discharge incumbrances, 
and that there was an outstanding term for the purpose of securing 
annuities.(^) 

Upon another occauon, it was holdcDj that the administrator of a sub- 
scriber to a projected canal could not be sued for calls, the party proposing 
to subscribe having died before the passing of the Canal Act. The action 
was brought in debt, and it appeared at the trial, that the intended sub- 
scriber died, as is before mentioned, that letters of administration were 
granted to the defendant and others, and that the defendant paid a certain 
deposit on the shares to the bankers of the subscribers. But the de- 
fendant paid no money subsequently to the passing of the act. The 
receipt for the deposit was given to the defendant in the name of the 
party deceased; although wishing himself to be an adventurer in the 

lh\ 2 Kev. k Man. 834, Gorbett t. Carpmael ; and see note (b), id. 835. 

{e\ 3 Bing. N. G. 433, Pontet y. Basingstoke Ganal Gompany. S. G. 3 Scott, 182. 

(d) Bnt doable costs are now treated only as single costs, 5 & 6 Vict. c. 97. 

(e( See supra. (/) 5 Nev. k M. 609, Tibbits t. Torke. 

(g) 6B. k Adol. 605, Tibbitfl t. Torke. In this case certain notices appeared te 
be necessary nnder an act to be given in the Northampton and Gambridge news- 
papers. One newspaper was at that time published at each place. A newspaper 
was subsequently established, called '* The Huntingdon, Bedford and Peterborough 
Gazette, and Gambridge and Hertford Independent Press." Amongst other places 
it was published at Gambridge. It was held, that publication in the former papers 
sufficient. 
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sekemei he had reqaested iliat ii should be given in his 0(wn name. The 
defendant sold the shares afterwards to a person who, not liking the 
specahtiony treated the purchase as a nullity, as not having been effected 
according to the forms prescribed by the act, and the canal company 
made a call upon the defendant, in his individual capadty, for money 
due upon these shares, treating his sale as void for want of compliance 
with the above forms. It was insisted, that the defendant was not diarge- 
able, for he was not an original subscriber, nor a person advanonng money 
towards the shares in his-own right, his request to have the receipt in his 
own name not having been complied with; nor had he been personatty 
admitted as a proprietor. A verdict having been found for 'the phtintiffs, 
it was moved to set aside the verdict, and a nonsuit was subsequently 
entered, the Court being of opinion that the action could not be main- 
r *RR 1 ^°^ '^^ defendant neither filled *the character of any sab- 
L • -J scriber named in the act, nor of any who had subscribed rinee 
the act passed. When the receipt in the name of the deceased person 
was tendered to the defendant, he might have objected, and might have 
desired to have his money back, but, instead of that, he kept the receipt, 
and thus acquiesced in Uie share as administrator* Had the company 
intended to <^srge him as administrator, the mode of doing so was pointed 
out by the act, namely, to give the shares to another, in case of the de- 
fendaoit's refusal to pay, or of want of assets; or to declare them for- 
feited ; for the act indemnified executors and administrators paying calls 
upon the shares of deceased persons. Had the undertaking proved j^iroAt- 
able, the defendant must have been accountable to the effects of his 
intestate for the proceeds, and the plaintifis consequently should have 
sued him, ifaiaU^w administrator.(A) 

The Company of the Norwich and Lowestoft Navigation brought an 
action for the amount of calls before the whole capital mentioned in the 
act had been subscribed. The act provided that the subscription should 
be full before any calls were made, and it was objected that the statutory 
provision had been violated. Of this opinion was the Court, and the 
plaintiffs were nonsuited.rt) The meaning of the word << subscriber'' 
underwent some consideration in a late case. An action was brought to 
recover the amount of two calls. The defendant bad applied for eight 
shares in the intended capital of the Thames Tunnel Company, and the 
number of shares was set against his name, and he then gave a check for 
the deposit, and took a receipt. He, however, never signed the contract 
under the act subsequently passed for incorporating the company, although 
a space was left opposite to his name for the purpose of his seal and sig- 
nature. The Court held, that he was not liable; for the word « sub- 
scriber'' in the act applied to those only who had stipulated tamake a 

ih) 5 Tannt. 801, The Weald of Kent Canal Company t. Robinson. 

(t^ Moo. k Ifalk. 151. The company of proprietors of the Norwich and Lowestoft 
Nangation t. Theobald. As to the evidence in cases respectinff calls. See post. 
Chap.Xm. *- o i- -» 
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fnpaeaif aBd boI merely to such as btd made a payment. Judgment 
was therefore given for the defendant.(^) 

Power wmsgiTen to make a canal and railroad. Disputes were to be 
settled by a jary« A dispute having arisen, the verdict was, valae of 
land 62L; present damage andfutare damage 2800/. The undertakers 
not having as yet occasioned any injury, it was held that the verdict for 
ftilare damages coold not be supported, and that they might at any p ^f^ ^ 

allowed them to complete their works, L -1 



period widkin the ^time 
take the land to them.(/) An objection in ecjaity' to a notice to purchase, 
in a suit between the same parties, was held untenable. They had de- 
viated frem the Parliamentary line, but the alterati<Hi had worked no 
injury. They had ten years remaining before their time of expiry for the 
completion of the works Would end^ and no intention to abandon the line 
appwed ever to have existed.(m) 

By an act for improving a navigation the company were empowered to 
buy lands, and there were the usual compensation clauses. Certain tithe- 
ahle lands having been taken for the purposes of the act, it was held, 
that the tithe owner was not entitied to oompen8ation.(n) 

The liabilities of canal proprietors for injuries done by them or their 
servants, come also occasionally under the cognisance of the Courts ; and 
hoe again^ the liabilities themselves, as well as the limitation of time 
within which: actions should be commenced are construed in general ao- 
eoiding to the provisions of the respective acts of Parliament. And so 
again^ actions brought by such proprietors are subject to a similar con- 
strootioa. 

And a mandamus for compensation will not be granted against them 
after the lapse of a reasonable time, especially if there be another remedy 
by ejeetment. Thirteen years having elapsed, the Court refused a 
rule.(o) 

The following reservation was made in a canal act :{p) Provided, that 
nothing in this act contained shall entitle the company, on purchasing 
any lands for making the canals to any mines of coal, dbc., which shall 
be found in cutting, or shall be under the same, but that all such mines 
shall belong to such persons as would have been entitled to the same in 
case this act had not been made. But another section declared, that as 
often as the owner of any mine of coal, &c., lying under or within the 
distance before limited firom the said canal, should be desirous of working 
the same, (such distance having been fixed by a previous section at ten 
yards' distance of the canal,) that then the owner should give notice in 

SB, kO. 341, The Thames Tunnel Companj v. Sheldon. 
2 Mees. k W. 824, Lee r. Milner. 
i) 2 Y. ft Ck)]. 611, Lee ▼. Milner, Injunction. 
(•) 9 B. k O. 875,'R. T. Commissioners of the Kene Oatfall. S. G. 4 H. ft R. 647. 



i) 9 

{o) 1 IL ft S. 32, R. ▼. Stoinfortfa Oaaal Gompany. 
(p) 32 G. 3, c. 80. 
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r *^5 1 ^"^^S ui^^or bis htaxi of such inteDtion, to the < 
1- J pany, at least three calendar ^months before he 



olerk of the com 
should begin to 

work the mine. Upon the receipt of the notice, it should be lawful for 
the company to inspect the mine, in order to determine what coal, &c., 
might be got without prejudice to the canal, and upon refusal or negleet 
of the company to inspect within thirty-one days after notice, the owner 
of the mine might work such part of it as lay under the canal, or within 
the distance aforesaid, &c. It became desirable for the defendants to 
work their mine within the given distance of the canal, and they accord- 
ingly gave notice of their intention to the company, who, after sending 
persons to examine the plan, declined purchasing the rights of the dcfeU' 
dants. The defendant then continued working till a partial damage 
occurred by reason of the sides and bottom of the canal giving way. 
Upon this an action on the case was brought against the defendants. 
But the learned Judge nonsuited the plaintiffs at the trial, conceiving 
that the Legislature had left to the owners of the lands the entire domi- 
nion and benefit of their property, and that it had been the fault of the 
defendants not to purchase the rights tendered to them for sale. It was 
contended, however, upon a motion for a new trial, that the act did not 
authorize these owners of mines to work at all haiards, but only, as in 
other cases, at their own discretion and peril. And the counsel for the 
plaintiffs urged a case which, he said, had been tried by the same learned 
Judge (Lawrence, J.) under similar circumstances, though under a dif- 
ferent act of Parliament, when the company had obtained a verdict.(;) 
Mr. Justice Lawrence said, that he had no distinct recollection of the 
former case, but that unless the act of Parliament in that case was vaj 
different from the present, he thought his former opinion not so well 
founded as upon this occasion. And the Court entertained the same im- 
pression, considering the coal owners to have been left to their common 
law rights, as if no canal had been made, so that they might take away 
every part of their coal in the same manner as they might have done be- 
fore the act had passed. And this case, they added, was not like that 
where damages were recovered against Lord Lonsdale, for undermining 
a person's house, since there the party claimed under a grant from the 
owner of the land, and the injury done was against the landowner's own 
grant.(r) 

By an act, a canal company were bound to repair the banks of a canal. 
In an action brought by the company against the owner of some adjoining 
land for digging clay pits upon some of his own land, and causing the 

r «56 1 P^^i^^^ff'^' ^^^^ ^ &^^ ^^7) there was *some evidence to shew 
■• J that the banks were not in good repair; but the jury were directed' 
to find for the plaintiff if they thought that the falling in of the bank 
was caused by the digging of the clay pits. It was held that the plain- 

(q) 7 East, 3Yl, Birmingham Canal Company v. Hawkesford, cited by Dauncey, 
arg. 

(f} Id. 368, The Company of Proprietors of the Wyrly and Essington Oand 
Navigation y. Bradley and others. See also 6 B. JE C. 821, Finch v. Birmingham 
Canal Company, and poet, Chap. XI. 
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tiib were not entiiled to reoorer^ unless ai the time when the bank gave 
way it was in good repair; and as that question had not been submitted 
to the jury the Court granted a new trial.(«) 

A canal act provided, that no owner of any mines should carry on any 
work for the getting of any coals or minerals within twelve ywrds from 
the canal, or any reservoir to be made for the company ; nor should any 
coals or other minerals be got under any part of the canal or towing path 
thereunto belonging, or any such reservoir, or under any land or ground 
lyiDg within the distance of twelve yards from either side of the canal, or 
any reservoir, &c., except as hereafter mentioned, without the consent of 
the company. Another clause provided, that where the owner of any 
coal mine, &c., lying under the canal, towing path, reservoir, &c., or 
within the distajice thereinafter limited, should be desirous of working 
the same, such owner should give three months' notice to the company, 
upon which the company might inspect the mines in order to see that no 
prejudice might be done to the canal. Upon a neglect on the part of the 
company to inspect the mines for thirty days after notice, the owner of 
the mines might work them under *the above conditions, and then if the 
company refused to suffer the owners to work the mines they had come 
at) the company were to pay the value thereof to the owner within three 
months. By another clause, the right of the owner of land through 
which the canal passed was secured with regard to the mines, and the 
owDcrs of the mines had leave to work, provided they did no injury in 
working to the said navigation. It was held, that this proviso was to be 
construed with some qualification, viz., either as importing that the party 
working the mines was to do no unnecessary damage to the navigation, or 
no extraordinary damage by working the mines out of the usual mode ; 
and, therefore, where notice had been given by the lessee of a coal mine 
of his intention to work, and the company had not bought his right 
within the given period, the lessee was held entitled to work in the usual 
way, and the reservoir having been damaged by the working, that no 
action was maintainable by the company. (<) 

If the funds of persons who are cutting a canal prove insufficient, the 
owner of lands through which they are cutting may, on prompt applica- 
tion, obtain an injunction against *them.(u) But they cannot be p ^|.- ^ 
thus restrained from cutting through their own lands at a distance ^ -I 
from the harbour, pending an application to Parliament for further powers 
to levy money.(v) 

If an act of Parliament concede a limited protection to persons in 
doing something which may at one time be proper, though unjustifiable 
at another, such persons may be so far said to carry on their work in 

(«) 6 B. A C. 31 7, StafforcUbire Canal Company y. Hallen. S. C. 9 D. &R7. 266; 
and see 1 B. & Adol. 874, B. ▼. TrafTord. 

(t) 1 B. & Adol. 60, Dadlej Canal Company v. Grasebrook. {u) 1 Sw. 250. 

(v) Id. 244, Mayor of King's Lynn r. Pemberton. See 9 Mees. & w . 203, Fenton 
T. Trent and Mersey Narigation Company. « 
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parsaanoe of the B/et, as to oonte withia die relief affirded tkem by the 
limitation of time for bringing actions^ althoagh the couise they have 
pnrsued may not be borne opt in its fall legality. Thns by the 35 Geo. 
8, 0. 52^ the Wiltshire and Berkshire Canal Company were empowered 
to make a canal, and to supply it wkh water from all rivers, &c., within 
two thousand yards from the oanal. Then followed an ezcepdon of oer- 
tain streams between certain periods of the year, save that if a fall of 
rain should occasion one of the excepted brooks to overflow its banks, Uie 
same might be taken into the oanal so long as such overflowing should 
continue, but no longer. Then the statute proceeded to point out a limi- 
tation of time for bringing actions against the company, giving six cal- 
endar months next after the fact committed, in case of any thing done in 
pursuance of the act, or in the execution of its powers and authorities, 
OF three calendar months, in case of a continuation of damages next after 
the doing and committing of such damage shall have ceased. The plain- 
' tifls sued the canal company for diverting the water of the interdicted 
streams at a time when their banks were not overflowed, and a verdict 
was entered for them subject to an award. It was found, that after the 
passing of the above statute, and after the making of the canal, and more 
than six calendar months before the commencement of the action, the de- 
fendants had taken the water from the forbidden streams at the wrong 
period, and after the brook in question was not overflown, and that the 
defendants took snch water for divers long spaces of times, all of which 
expired more than three calendar months next before the commencement 
of the action. The arbitrator considered, however, that the act of the 
defendants had not been done in pursuance of the statute, and that, con- 
sequently, they were not protected by the limitation pointed out as to the 
time of suing them. But a rule having been obtained to set aside this 
award, on the ground that however the company might have been mista- 
ken in their proceedings, their taking the water was yet within the general 
powers vested in them, the Court made it absolute. First, the company 
had* a general power of taking water from all streams whatsoever within 
r •fiA 1 ^^^^ prescribed limits. Then came a "^proviso excepting certain 
L J waters, but yet containing a saving if there should happen to be 
an overflow. Here the company were not wholly precluded from inter- 
meddling with these streams, but they had a kind of hazardous autho- 
rity to take water thereout as long as the overflow should continue. And, 
moreover, the company were permitted to convey the water in its regular 
channel by culverts, drains, Ac., if they thought necessary, even during 
the interdicted periods, and although there were no overflow. So that they 
were concerned in the conveying of the water at times when they could 
not take it When, therefore, during the interdicted time they might exer- 
obe this haiardous authority, it would be but reasonable that they should 
be protected so far in prosequendo as to be considered within the act, 
although in other respects they might be liable for acting in oonti^ven- 
tion of it« And Lord Ellenborough mentioned also an opinion of Lord 
Kenyon, as in point, namely, that if a person do not act within the limits 
of his official authority, but exercise that authority improperly, or abase 
the discretion intrusted to him, he would be within the protection of a 
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statute living ^ proteotion siaiilat to the present. The award was con- 
aeqnently set aside, (w) 

A canal company took land from a tenant, making compensation, but 
tiiej misrepresented fateta to the tenant. It was held that the company 
were, ncTertheless, protected by the limitaticm clause because, in spite of* 
their bad faith, their act was done by virtue of the act of Parliament.(a;) 

By 4 & 5' Vict. o. cxiii. trustees were appointed to drain certain fens. 
Powers pver engines and sewerages were given them^ provided they did 
not meddle with any of the works of the Black Sluice Oommissioners. 
They were likewise authorized to improve the drainage. They had pur- 
chased a piece of land up to the margin of the drain. It-was held, that 
although it would be to improve the drainage, yet these trustees could 
not widen a drain under the control of the Black Biver Commissioners 
from the width of eighteen to forty feet for the purpose of a reservoir, 
thereby cutting away three acres of land under the control of the Black 
Kiver Commissioners, and this idthough the improvement could not be 
made without tl^ interference complained of.(y) 

By the Glamorganshire Canal Act, it was declared^ that if any suit, 
&c., should be brought against any person for any thing done in pursu* 
ance of the act, it should be brought within six 'calendar months p ^eg -i 
tfber the fact committed ; or, in case there should be a continua* ^ -I 
tion of damage, within six calendar months after the oessation of the 
damage. The plaintiff sued the company for damages in consequence of 
a want of water during 1825 for about nine weeks, and during 1826 for 
aboai seventeen weeks. The defendants insisted, first, on the dryness of 
the season, and next, contended that damages could only be recovered 
within six months next before the commencement of the action. The 
jury found; that there had been a wilful waste of water in the manage- 
ment of the canal, and assessed damages for the plaintiff (who, it was 
admitted, was entitled to all the surplus water,) at 677Z. for the whole 
period, and at 172/. for six months damage next preceding the action. A 
rule having been obtained to reduoe the verdict to a toaller sum, it was 
urged, in opposition to the rule, that the wilful conduct of the defen- 
dants had excluded them from- the protection of the act, that the cause 
of action was not an act committed, and that there had been a continua- 
tion of damage. But the Court held, that the defendants were within the 
statute, and that the daamge had ceased at one time so as to create the 
operation of the limitation clause, and the rule was consequently made 
absolute ; but they gave no opinion whether an omission would be within 
the cbtuse, because they considered the insufficiency of a weir made under 

(w) X. A S. 580, Gaby v. the Wilts, and Berks. Canal Company. 

(x) 6 B^ & Ad. 138, Lord Oakley ▼. Kensington Canal Company. 

(y) 10 Mees. k W. 378. 2 Rulw. Cas. 877, Smith o. BeU. An injonctlon had 
been previously granted till the right should be tried at law. 2 Railw. Cas. 782. 
Ovwall V. Bell. An application to vaiy this iignnction was subsequently made 
by the defendant; but refused with ootts. Id. 886. . 
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the ftaUiority of the. act to be a legitimate ground of oompIaint| that 
being in fact done by the company, and bo improperly done as to work an 
injury to the plaintiff. (;s) 

The following is a summary of the second trial which took place be- 
tween these parties. By a Canal Act ^80 Geo. 8, o. 82, s. 7,) the own- 
ers of certain works, called the Pentrycn Works, were entitled to all the 
surplus water, or such as was not wanted for the purposes of the canal. 
By a subsequent act (86 Geo. 8, c. 69), the canal company were required 
to finish the canal, and all the works and extension of the same, within 
the space of two years, and were restricted from making any alterations 
in the canal after the expiration of that time. After the expiration of 
two years, the canal company erected an engine for the purpose of forc- 
ing up the water into the canal, by which the quantity of water was 
increased, and the company were enabled to pass down a greater number 
of barges than could have been passed down before the erection of the 
engine. It was held, that this having had the effect of diminishing the 
quantity of surplus water, in consequence of the increased trade, was an 
injury to the owners of the Pentrych Works, for which they were en- 
r *M 1 ^^^^^^ *^ recoyer consequential damages. The 80 Geo. 8, c. 82, 
I- -I s. 7, also proYided, for the purpose of better securing the surplus 
water for the benefit of the Pentrych Works, that the lock which should 
be made below and nearest to the Pentrych Works should always be 
kept in good and sufficient repair by the canal company, for the purpofilb 
of preyentiDg leakage or waste of water, &c. The canal company con- 
structed a notch for the purpose of conveying water below the lock 
directed to be kept in repair. It was held, on the construction of this 
section,(a) that the company had no right to pass any water below the 
lock, though necessary to the lower part of the canal, except that which 
necessarily passed hf barges being lowered through the look, and that 
the notch was not authorised by the act of Parliament.(5) By an act of 
Parliament a company was established for making and maintaining cer- 
tain docks in the Thames, with power to appoint a dock master, who was 
to direct the mooring, unmooring, Ac., of all vessels in the docks, &c. 
The act moreover provided, that if any action should be brought against 
any person /or any thing done in pursuance thereof, it should be com- 
menced within six months after the fact committed. An action was 
brought against the treasurer for an ipjury done to a vessel by reason of 
improper directions on the part of the dock master. It was held, that 
this was within the statute, and that the action ought to have been 
brought within six months, (c) 

Again, B. mortgaged to A. certain coal mines and barges. B. de- 
mised the mines, and assigned the barges to C. The Swansea Canal 

(z) 3X k J. 60, Blakemore v. The Glamorganshire Canal Oompanj. Judgment 
affirmed in the Hoase of Lords. Gl. k Fin. 262. 

[a) See as to the Writ of Certiorari, 3 Nev. k Iff. 802, H. v. West Riding Jostices. 
[bS 2 Cr., M. A R. 133, Blakemore v. Glamorganshire Canal Company. 
[e) 10 B. k C. 277, Smith v. Shaw, Treaanrer, kc. 
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Company seiied the barges, together with the coals and cnlm, and one 
qaestion was, whether the action was brought in time. The plaintiff, 
who was the administrator of the mortgagee, sued more than six months 
after the Beizure^ bnt within six months from the sale of these goods. 
The clause of limitation restricted the briuging of actions to six months. 
The Court held, that the time should be computed from the time of sale. 
Had the action been brought by the mortgagor's lessee, being in poa- 
sessioB of the property, the time ought probably to haye been calculated 
from the time of the seizure,(dj But here no injury was sustained by 
the plaintiff, whilst the goods were in the possession of another. When 
they were sold, they were placed beyond his reach, and put into the pos- 
session of the defendants at a time when the plaintiff was entitled to 
the possession of them. The following points were likewise ruled : 1st, 
that trover would lie by the administrator against the party who seized 
the barges ; 2ndly, that under a clause giving the '^'company toll ^ ^^^ ^ 
for goods carried along the canal, and enabling them to seize L -I 
goods or other things, and the boat, laden therewith, and detain the same 
until payment, and then soil the goods if not redeemed, it was not com- 
petent for the company to seU the boaU; and Srdly, that they could not 
sell goods after they had been landed. There were two other questions 
upon the Bankrupt Act which were decided for the plaintiff, as to whether 
the defendants, beiog wrong doers, could set up the jus tertii. Again, 
It was held, that a distress was a thing done in pursuance of the act ; 
and i^der a clause enabling a canal company to demand and sue for cer« 
tain tolls upon the carriage of goods, it was also held, that trams could 
not be distrained for arrears of tolls due from the owners for goods car- 
ried in them, if they were not actually carrying the goods of the owners 
at the time of the diBtre8s.(e} 

A railway company were authorized to alter the course of a canal, but 
they were to pay so much as liquidated damages, to be recovered by ac- 
tion of debt, for their obstruction as long as it lasted. The time for 
bringing actions for any thing done was limited to six months next after 
the act committed. It was held, that the time began to run, not from 
the demand and non-payment of the penalties, but from the time of the 
kst obstruction of the canal.(/) 

On the same principle, a notice of action given to the proprietors of a 
canal company will protect them, although they may have deviated from 
the prescribed line of their canal. And it was so held in trespass against 
the engineer, solicitor, and others, employed by the Regent's Canal Com- 
pany.(^) Where a particular jurisdiction was named under a canal act 
for the purpose of determining all questions under the act, still an ag- 

(<f) See 2 H. Bl. 14, Godin y, Ferris. 1 Bing. 109, Crook r. McTansh. 

uj 1 Ad. k El. 354, Fraser y. Swansea Canal Company. S. C. 3 Key. A U. 391. 
S.P. 1 Ad. k El. 372, Jenkins y. Cooke. 

(/) 7 Q. B. 824, Kennet and Avon Canal Company v. Great Western Railway 
Company. S. C. 4 Railw. Cas. 90. 14 L. J., Q. B. 325. 

(y) 2 Price, 126, Agar y. Morgan and others. 
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^ey^ inditidaal was hdd not to be confined to thiit jiiriididtiony wheM 
tike oanal proprieton had done iKmietlung not warranted hj the act For 
the company not hsving acted in exact oonfinrmitj to the aot| were Ml 
acting in pnrBuanee or execution of it^ ao as to restrain the injured party 
within the partioolar jurisdiction. Lord Sldon thought also, in this 
case^ that though a persoui bj looking on while the damage he com- 
plained of Was committed, lost hb claim to an injunction) he might yet 
sue the company at law f<Hr damages, though probably such damages 
would, under the ciicnmstanoesy be merdy nomkiaL The cause iras 
remitted.(A) 

Again, the Court of Ohaneery will not appoint a receiver on the be- 
rMo •^ ^^ *^ private shareholders, because the company have done 
L J something not warranted by the act Thus, where certain com- 
missioners of a canal agreed to let the tolls in a manner not authorised 
by the statute which gave them their jurisdiction, and which was more, 
over prejudicial to the public, inasmuch as a longer term was granted 
than the act permitted, the Lord Ohancdlor observed, that as there had 
been an acquiesoenoe for forty-seven years on the part of the share- 
holders, he could not interfere. The lessee had resided undisturbed in 
his possession of the tolls, and it would be unjust to molest him after so 
long an enjoyment so peaceably allowed. His Honor, the Vice Chan- 
cellor, having made an order appointing a receiver, Lord Bldon dis- 
charged it.(t) , 

From hence, it is not improbable that we may infer, Ist, that the 
agreement could not have been impeached by Uie diareholders after 
so long an acquiescence on their own private account; nor, 2ndly, on 
behalf of the public, it being admitted that the public interest was not 
bound.(A;) 

But here it is worthy of observation, that protections <rf this or any 
other description must be available under the statute, for. unless they 
can be clearly discovered there, the common law will not help against 
mistake or accident. And so it is in the case of a defective title, or a 
title defectively made out : in the former case a company are seldom re- 
lieved, because a clause making sure a bad title is rarely found, but it is 
the practice of every framer of these acts to insert a provision, that no 
defect in the eonveyance shall vitiate the transfer. An action was brought 
against an auctioneer for money had and received. It was for a deposit 
paid by the plaintiff on the purchase of a piece of land near PaddingtoD, 
from the Grand Junction Canal Company. It was allowed at the trial, 
that as between two individuals the title would have been defective } but 
it was contended, that the act for establishing the G-rand Junction Canal 
Company had cured the defect. The provisions cited were, that the 
company might buy land for the working of the canal, and might resell 



(A) 2 Dow. 519, Shand r. Henderson.- See S T. R. 07, Latham v. Barber. 

(tf 2 Rq88. 126, Gray t. Chaplin. 

{Jk) See the marginal note of the reporter. Ibid. 
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parts not wanted for that purpose ; and that such sales, conTeyances, and 
assarances shonld be valid and effectual in law, to all intents and pur- 
poses whatsoever. And further, that any sale and conveyance to a pur- 
chaser should be valid and effectual. But it was argued, that according 
to such a doctrine, all the defective or wrongful titles in England might 
be completely cured by being drawn through the Grand Junction Canal 
Company. And by Lord Ellenborough : <<I must suppose that the 
words in the *statutes relied upon, refer only to the mode in ^ ^>,q -i 
vhich the conveyances are made, without having any operation 1* -I 
upon the title to the subject-matter conveyed. A contrary construction 
would be alarming to every landholder in the kingdom/'(^ 

The acts of Parliament which enable canal companies to purchase 
lands, thus empower them to gain also the ownership of the soil. But 
they may have a possession of land, under some circumstances, without 
being the owners of it ; as where the proprietor of the soil gives per- 
mission to a company to make erections upon it. And so the contrac- 
tors for making a navigable canal have been deemed competent to main- 
tain a trespass upon such an occasion. The plaintiff, who had made a 
contract with the Portsmouth and Arundel Canal Company, brought an 
action for breaking and entering a out or watercourse belonging to them; 
and the only question was, whether they had such an interest in the 
land as to enable them to sue in trespass. It appeared, that in the 
course of performing their contract they had erected a dam upon the 
locus in quo, by permission of the owner of the soil. It had been re- 
paired by them since its erection. A verdict having passed for the 
plaintiffs, the objection was resumed, upon motion in the Court of 
King's Bench to enter a nonsuit, or have a new trial ; but the Court re- 
fiised the rule ; for the dam had been erected by the plaintiffs at their 
own expense, and with their own materials, and with the consent of the 
owner of the soil, for a special purpose. Until the completion of that 
purpose, the plaintiffs were entitled to the possession of the dam. A 
person in possession, whether rightfully or wrongfully, being entitled to 
sue a mere wrong doer, the plaintiffs might recover in this action. 
And bad they any other, indeed, than a partial or subordinate interest 
in the dam, trespass was the proper remedy. Here then was not a mere 
right to enter upon the locus in quo, but an absolute occupation of it, 
with license.(m) 

But whether the ownership or occupation of the soil be thus acquired, 
depends mainly upon the respective acts of Parliament. Certain per- 
sons were authorized to make the river Itchen navigable, to cut and 
make new channels, &c., and, in fact, to do all that was fit for navigation. 
But they were not to make any trench, jco. without a full agreement 
with the owner of the land, and satisfaction made him. By a subse- 
quent clause, certain commbsioners were authorized to determine the 

{I) 3 Camph. 284, Ward r, Scott. 

(m) 5B.A A. 600, Dyson and another r. Collick. S. C. 1 D. & R. 225. 

Ap&il, 1853.< 
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unonnt of the oompensatioii^ in case the undertaken ahonld rmt have 
done so. The owner of the adjoining land having cat some trees and 

r ^4 1 ''^^^ ^P^^ ^^^ '^'^^ ^^ ^ channel made nnder the act, the *pro* 
I- J prietor of the navigation bronght trespass. The Gonrt held, that 
the action would not lie in this case, and that the proprietor did not ne- 
cessarily acquire an interest in the soil ; and thej held^ moreover, that 
as the purchase of the soil was not necessary for the purpose of the act, 
the fact of such a purchase ought not to be inferred ; and the improba- 
bility of such a purchase ought to have been pointed out to the jury. 
The plaintiff having obtained a verdict^ the rule for the new trial was 
made absolnte.(n) 

Under the Doke of Bridgwater's Canal Act, 82 Qeo. 2, o. 2, power 
was given to supply a canal with water, and to enter, for that purpose, 
upon the King's lands, and have sU other necessary authorities for carry- 
ing out the canal. These powers were extended by subsequent statutes. 
About the year 1807, an opening was made from a certain pool called 
« Big Pool," by which the canid was fed. About the year 1840, the 
defendants claiming under the duke, erected some Ume kilns, some of 
which stood on the water way over which the water of the Big Pool 
flowed into the canal. The whole, of the land was Crown property. 
The lessee of the Crown brought ejectment to recover the soil covered 
with the Big Pool, and also that whereon the lime kilns were erected, 
there being no conveyance to the Duke of such soil* It was contended 
for the defendants, that this user of the defendants was necessary for the 
purposes of their canal, and, besides, that they had embanked a brook 
here for forty years before, and that the ooeupation of such water was 
some evidence of adverse possession. But it was said on the other hand, 
that a lawful user of a right of way was not an adverse possession of 
the land over which the way led. The Court gave judgment for the 
Crown. So long as the owners of land confined themselves to a just 
user of their powers, the CrowU forebore to interfere, but as soon as the 
lime kilns were built,— *the first de<iisive act by which the canal proprie* 
etors assumed a dominion of the land in contradistinctien to a mere 
user, — ^the Crown treated them as trespassers; and, consequently the ver* 
diet in favour of the Crown could not be disturbed.(o) 

The contracts in general must be in writing. The words <' contraet 
for, sell, and convey" require writing.(|?) It thus appears that the 
land in question had been actually conveyed.^ But, perhaps, if it be left to 
r *^ 1 ^^^ ^^^^ whether a possession for ^twenty or forty years, would 
^ J be a sufficient occupation, the case might be different.(g) 

(fi) 1 B. A 0. 205, Hollis v. Goldfinch. As to the repair of drains by compa- 
nies. See 2 Railw. Cas. 422, Priestley v. Foulds. S. G. 2 U.k Gr. 1*76 ; also 5 
Ad. k El. 804. 8 Ad. k El. 901, R. ▼. Thames and Isis Navig^ation. 

(«) 19 L. J., Q. B. 242, Doe d. Reg, and Fineh r. Arohbishop of York and 
another. 

(p) 2 Bing. K. S. 483, Doe d. Robins r. The Warwick Canal Company. 

(q) 2 Railw. Cas. 353, Earl of Harborongh v. Shardlow. S. C. 2 Mees. k W. 
87. 
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OtDftl Bbares Are penonal slutres^ and tranamianble a0 iacb, if the aei 
of Parliament so ezpresfies it. Such were held to paw in that manner 
iqwu the bankmptoy of a holderi although the profit arose from land. 
The powers of the act^ however, must be yery puactaally eomplied with.(r) 
They are likewise within the clause of reputed ownership, if deemed to 
be personal property.(<) 

The rights of fishing in oanals are of course incident to the soil, in the 
ihst instance, and are of that description which we shall in the next 
Chapter call territcMtial, as being identified with the ownership of the soil. 
Bat it is clearly competent for canal proprietors to let their right of 
fishery if they should see fit; although this is rarely done, by reason of 
the obstroction it would occasion to the canal navigation. 

It haying been declared by the Turnpike Act of 8 Geo. 4, that no 
trustee or commissioner of the road should have any interest or share in 
the making or repairing of the roads, &c., under the penalty of 100^,, it 
was enacted by 4 G^o. 4, c. 95, s, 37, that no such trustee or commis^ 
noner should be liable to that forfeiture by reason of his being only a 
proprietor Or holdet of any share in any canal or railway company which 
should contract with the trustees or commissioners of the road for which 
rach person might act as a trustee, &c., for the carriage or oonyeyance of 
any materiab for the repair of such road. Otherwise, it is very unsafe 
for a pelrson in any Way interested to take part in legal proceedings. As 
where the question was, whether a bridge should be erected oyer a certain 
catnal. The canal committee were unfavourable to its erection, and, 
therefore, the matter was left to the decision of commissioners appointed 
under the Oanal Act. The bridge, when made,, would have communi- . 
eated with the Aberdare and Taff Yale railways, so that the transit by 
the canal would be avoided^ But the chairman, and others connected 
with the railways, acted likewise as commissioners under the Canal Act, 
and gave the license required to build the bridge, upon which a writ of 
certiorari was moved for to quash the proceedings by reason of interest; 
*and the Gotut made the rule absolute. Here were several in- ^^ ^ - 
terested pCrsdns acting as commissioners. This was not an acci- L . J 
dental intrusion of one individual who might have had an interest; and, 
therefore, according to the cases of R. y. Cheltenham Commissioners and 
B. v. Herts Justices, the objection to the dedsion of the commissioners 
was fatal. The meeting was, moreover, illegal for want of a proper cal- 
culatian of the days of notice. And the Court disposed of a rule for 
quashing the certiorari on the ground of the proceeding being ministerial, 
and not judicial at the same time. They held it to be a judicial act, 
being done upon due inquiry; and this rule was discharged.(<) 

Some cases on the subject of probate, respecting canal shares, shall 

(r) 1 Deac. k Gh. 411, Ex parte Lancashire Canal Ckmipany. See al3o.astothe. 
eonstraction of three calendar months, within which a purefaase waS' to be ma4e 
hj a canal company. 10 B. & C. 349, Tone v. Ash Gonaenrators. 

(«) Hont. 116, S. C. (<) 19 L. J., Q. B. 251, R. v. Aberdare Canal Compaej. 
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close this part of our subject. A motion was made for the payment into 
Conrt of the purchase-money of certain canal shares ; and the qaestion 
was, whether the will of the person; to whom the shares had belonged, 
and which had been proved in the Prerogative Coart of Canterbury, 
should be proved in that of York also, the canal being situate in both 
provinces. The office where the document was kept was in London. 
The Lord Chancellor was of opinion that the probate obtained was suffi- 
cient; but he added, that if the parties would not be bound by his 
opinion, there must be a reference to the Master to settle a proper con- 
veyance, (u) An act for making a canal from Birmingham to the Severn, 
near Worcester, declared the shares therein to be personal estate, and 
transmissible as such, and not in the nature of real estate. A subse- 
quent act directed that the original deeds of bargain and sale or transfer 
of any shares, should be filed with and kept for the use of the company. 
The transfers of shares were filed and kept by the clerk appointed for 
that purpose, at Birmingham, where also the dividends were paid, the 
books of account kept, and the general business transacted. It appeared 
that the canal passed through several parishes in the diocese of Worces- 
ter, and also through the parish of Birmingham, in the diocese of Litch- 
field and Coventry; and that the rates and duties for tonnage and wharfage 
were collected at different places in each of the dioceses. W. H. having 
died in Birmingham, possessed of a share for 100/., the transfer of which 
had been regularly filed at Birmingham, his executrix proved the will in 
the Consistory Court of the Bishop of Litchfield and Coventry ; but the 
company refused to pay her the dividends upon the share, on the ground 
that she ought to have taken out a prerogative probate. It was urged, 
r W7 1 ^^^^ ^^ profits were ascertained at the head office, until which *the 
L J proprietor had no claim, and that the deed, the evidence of the 
testator's title, was there at the time of his death. Bt the Court. 
The right to the share of the profits is personal property, which may be 
considered as locally situated in Birmingham, for the purposes of pro- 
bate, (v) 

As we have already said on the subject of canals, many of the points 
relating to dock companies will be discussed in other parts of this Work. 
These, like canal companies, are, for the most part, incorporated by va- 
rious acts of the Legislature, and their public as well as private liabilities 
are in general regulated by the provisions of these 8tatutes.(tw) 

They are bound to be careful in the exercise of their duties, and to 
exercise the powers entrusted to them in such a manner as to occasion no 
injury to their neighbours, or to the public* Where they are permitted 



(u) 2 WllB. Ok. Ca. 166, Smith y. Stafford. 



7 B. ft G. 632, Ex parte Home. S. G. 1 M. & B. 529, nom. R. y. Worcester 
Gaiial Gompany. See a case of Robinson y. Addison, 4 Jur. 647, where canal 
■hares were, in that case, held to be general, and not specific legacies. 

[vp) Ganal and dock shares and bonds, secured bj an assignment of rates, do 
DOt constitute an interest in land within the Statutes of Mortmain, II Beay. 367, 
iealker v. Milne, 18 L. J., Ganc. 288. 
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bj special enactments to inyade the property of others, a compensation, 
regulated by a certain proportion, which we shall presently notice, is 
Qsoally awarded to the owners of snch property. The constraction of 
all docks must now be in conformity with the general act upon that sub- 
ject.(ir) And no works on the sea shore shall be constructed without the 
consent of ten of the Commissioners of Woods and Forests, and of the 
Lords of the Admiralty, (x) 

A limitation is commonly prescribed as to the time of suing such com- 
panies, in respect of any unjustifiable act which they may have committed : 
Tery frequently six calendar months after the fact in question. Upon 
this part of our subject a case occurred not long since, in which the 
doctrine of consequential damage, as it relates to the limitation of ac- 
tions, came before the Court, and in which the case of Boberts v. Read, 
upon the Highway act, was recognised and approved by Lord Tenterden. 
It was an action against the Treasurer of the London Dock Company, to 
recover a compensation in damages for an injury to the plaintiff's reyer- 
non, occasioned by certain wprks carried on by that company, adjoining 
to the plaintiff's wharf. In deepening the foundation of a dock close to 
the wharf, the defendants had undermined a wall belonging thereto, so 
thai every tide which brought water into the dock washed away some of 
the materials along* with it, upon its return. The mischief arising r^tAO-i 
from this appeared so great, that surveyors called on the part of ^ ^ 
the plaintiff, who had seen the wall in November 1822, declared it to be 
impossible that it should last for any length of time. In 1824 part of 
the wall actually fell, and the action was forthwith commenced. It was 
objected for the defendants, that inasmuch as the act complained of was 
done in 1822, and the action was not brought until 1824, the plaintiff 
must be nonsuited, because the London Dock Act, 39 & 40 Geo. 3, c. 47, 
s. 151, ordains a period of six calendar months as the time of limitation. 
It was answered on the other side, that this period had reference to the 
period when the damage happened, and not to the doing of the act. Ab- 
bott, Chief Justice, said that Roberts v. Read was, in point of authority, 
an answer to the objection, and that upon that occasion the wisdom of the 
common law had been interposed to prevent the injustice that might arise 
from too literal an adherence to the words of an act of Parliament. 
Another objection was pressed upon the Court. It appeared that the 
plaintiff's father was alive when the act was done in 1822, and that the 
father died in 1823 ; and it was urged, that the plaintiff could maintain 
DO action except for some injury done to his reversion after he became 
possessed of it. But the Court as to this said, that notwithstanding the 
alteration of title, by the death of the father, the son might maintain the 
action ; and the plaintiff had a verdict for a considerable sum.(^) 

(») 10 & 11 Vict C.27, 8. 6. 

(r) Id. 8. 12. See this act throaghoat, which contain8 104 sectioiis, and is styled 
the Harboars, Docks, and Piers' Clauses Act, 1847. Sect 3. 

(y) Ry. k Moo. 161, Gillon v. Boddington. S. G. 1 G. ft P. 16 East, 215, Rob- 
erts V. Read. 3 Y. ft J. 60, Blakemore v. Glamorganshire Canal Company. Bat 
■ee the opinion of Gibbs, C. J., 1 Marsh. 437 ; and see also 3 B. ft B. 239, Boothby 
p. Morton. 
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Gases of compensation for injuries done by dock companies haye been 
adverted to. They are, of course, regulated in general by the peculiar 
circumstances which appear upon each occasion. Commissioners of com. 
pensation are appointed by clauses in the respective acts, whose duty it is 
to examine the claims tendered, and award compensation or not, as they 
may see fit. Should they refuse to assess a compensation, the usual 
course is to apply to the Court of King's Bench for a mandamus to com- 
pel them to do so. 

In considering, however, the propriety of allowing this claim, com- 
missioners would do well to ascertain whether the injury complained of 
is in reality a damage to private rights ; and it is a good test for this par- 
pose to be satisfied that an action would have lain before the passing of 
the act, at the suit of other persons than the company. 

r «R0 1 Certain brewers in the nmghbourhood of Bristol occupied premi- 
L J ges* for their business, which were supplied with fresh water fit for 
brewing from the river Avon. By means of the works and improvements 
authorized by the Bristol Docks Acts, espeeially by the damming up of the 
river, for the purpose of forming and floating the harbour, the water in the 
river at the point of communication with the pipes, became brackish and 
noxious, so as to render the water unfit for brewing. The applicants were 
ultimately compelled to abandon their premises, in consequenoe of this 
damage ; and having applied to the defendants for a compensation without 
effect, they applied to the Court for a mandamus, for the purpose of try. 
ing their right to receive it. The Court, however, interposed an objection 
at the opening of the case, to which no sufficient answer was returned to 
their satisfaction. They asked whether the claimants could establish suoh 
an interest or easement annexed to their premises, in the water of Avon, 
which was a public river common to all the King's subjects, as would en- 
title them to compensation, under the general words of the clause ; and 
they further inquired, whether, if any person, before the act passed, had 
done anything to deteriorate water of the river, these parties could have 
brought an action as for a private injury to their property. It being re- 
plied to these questions, that persons having acquired a right to use the 
waters of rivers for their own purposes, had maintained actions for the 
disturbance in the enjoyment of their rights, the Court said, that there 
were cases of special rights, where, by long enjoyment, the parties had 
obtained particular easements appertaining to their premises. Here, 
however, the injury, if any, was done to all the King's subjects, and then 
an indictment, (2;) and not an action would be the remedy; otherwise 
every person who had before used the water of the river might equally 
claim a compensation. The rule for a mandamus was therefore refused.(a) 

(s). The remedy by indictment it was admitted, was taken away by the ex- 
press words of the act 

(a) 12 East, 429, Rex v. The Directors of the Bristol Dock Company. As to the 
liability of this company under the law of sewers, see Woolrych on Sewers, pp. 
55, 104, 192. 
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A question arose vpoii one occtsioD) whether the devisee or the execu- 
tor of the owner of the inherittiDce was to receive the compensation. No 
compensation was to be made until three years after the opening of the 
docks. After the expiration of the three years^ the owner of the proper- 
ty in the particular case died, and the commissioners of compensation 
under the London Dock Acts resisted the claim of the devisee, saying, 
that, if at all, it could be made only by the executors. On the other 
hand, it was insisted, that the executor could not support a claim for an 
injury to the reversion and inheritance. The ^statute, in pointing ^ ^^^ ^ 
out the persons entitled to this compensation^ used the words, ^ •< 
ti owners and oecupiers.^' It was the opinion of the Court, that the de- 
visee was entitled to his claim. To be sure, no clause provided in terms 
for the present case, where the owner died after the three years without 
having made any claim ; but it must have been intended that no injury 
should be sustained without compensation. Then, who was the party 
entitled t No other person but the devisee could answer the character of 
owner of the land. The testatrix might have given contingent directions 
by her will as to the produce of the claim, if allowed, but, in absence of 
such a disposition, the right must be considered to have passed with the 
estate. The rule for a mandamus to the commissioners, was accordingly, 
made ab8olute.(&) 

Then as to the criterion for estimating the yearly receipts of property 
diminished by the making the docks; that also must depend on the 
wording of the respective acts. The compensation clause of the West 
India Dock Act directed, that if any ware-houses, &c. used for holding 
West India produce before the act should be rendered less valuable by 
reason of the diversion of the West India trade by the intended docks, 
than they were before the passing of the act, &c., that then the owners of 
such warehouses should be compensated. The plaintiffs were the owners 
of a warehouse which they had used for the reception of West Indian 
produce, and their profits had progressively increased for many years in 
consequence of the increasing importation of colonial produce, and the 
oonsequent increased demand for warehouse room. This progressive ad- 
vance was said to have taken place from four years before the passing of 
the act in 1799, till the opening of the docks in 1802. It being clear at 
the hearing of the case, at the Guildhall Sessions, holden before the Re- 
corder, that the plaintiffs were entitled to some compensation, a question 
arose as to the time from which the average value of the premises was to 
be computed. The Recorder, looking to the words of the act, told the 
jury, not to take into their consideration any profits made subsequent to 
the passing of the act, but to confine their attention to such profits as had 
been made prior thereto. The jury having followed thb direction, a rule 
was obtained to set aside the inquisition, and have a new assessment ; but 
the Court were of opinion, that the criterion adopted by the Recorder 
was the right one : for if it had been allowed to calculate the subsequent 

(h) 12 East, 447, Rex y. The Commissioners of Compensation nnder the London 
Dock Act 
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profits, a different standard of Talaation from that preseribed by the act 
r *71 1 ^^^^^ ^^^^ ^'^ adopted, namely, a calculation of the value at 
L J *the time of the claim, instead of the value before the passing of 
the act.(c) 

Again, with regard to water companies ; they have been incorporated 
by several aets of Parliament respectively applicable to each, and their 
duUes and liabilities are likewise pointed out either by the statutes which 
create them, or by the principles of society at large, and by which they 
are of course restrained from exercising, their privileges to the injury of 
others. And the Waterworks' Clauses Act, 1847, which applies only to 
acts thereafter to be passed, is to be considered as incorporated with 
any such future acts, unless there be variations and exceptions Ihere- 
in.(d) 

4 

U) 9 East, 166, Manning and others t. The Commissioners of Compensation 
nnder the West India Dock Act. S. C. 3 Smith, 1*7. See also 2Y.k J. 152. In 
the matter of the St. Catharine Dock Company. Ex parte Back. That the war- 
rants of the West India Dock Company are equally negociable with bills of lading. 
See 1 Moore, 12, Zwinger t. Samuda. If the statute speaks of compensation in 
respect of the eilate nmd inttrett, j%., the diminution of resort to a shop, or of tho- 
ronghfares, will not confer a claim to compensation. 5 Ad. k £1. 163, R. v. London 
Dock Company. S. C. 6 Ner. k M. 390. 

(d) lOVict. c. 17,s. I. This statute contains provisions : 1 . As to the construction 
and plans of intended works (sects. 6 — 15 inclusive). 2. Accommodation works 
(sects. 16, 17). 3. Mines and underground works (sects. 18 — 28 inclusive). 4. Laj- 
ing of Pipes (sects. 28 — 34 inclusive] ; either by the undertakers (sects. 44, 45, 46, 47), 
or by the inhabitants (sects. 48 — 53 inclusive). 5. The supply ox water (sects. 35, 36, 
37). 6. Fire pings (sects. 33—43 inclusive). 7. Theprotection of water (sects. 64 — 
60 inclusive). 8. And penalties for fouling water (sects. 71 — 67 inclusive). 9. Rates 
(sects. 67 — 74 inclusive.) 10. Limiting the profits of the undertakers, and regulating 
the same (sects. 75 — 82 inclusive). 11. Annual accounts (sect. 83). 12. Tender of 
amends (sect. 84). 13. The procedure (sects. 85—89 inclnsive). 14. Copies of special 
act (sects. 90, 91). By sect. 92, the undertakers are not to be exempt from the 
provisions of 57 Geo. 3, c. xxix., an act for paving and improving the metropolis, 
nor from the laws of sewers for the time being in force within ten miles from the 
Royal Exchange. By sect. 93, such undertakers shall not be exempted ftom any 
general act concerning waterworks, nor from any act for improving the sanitary 
condition of towns and populous districts, whether passed in the same session as 
the special act, or in any future session. By 11 & 12 Vict. c. 63 (an act for pro- 
moting the public health), s. 10, no provisional or other order shall issue from the 
Board of Health to affect any district where there may be a local act under which 
a waterworks company* may construct waterwoiksf or supply water for their own 
profit, without the consent of such company, first had and obtained. By sect. 19, 
no proprietor, shareholder, or member of any waterworks company, or simitar con- 
cerns, shall be disabled from acting as a member of the Local Board of Health, by 
reason of any contract entered into between such company or concern and anch 
board. But by sect. 71, the local board may require alterations to be made in 
waterworks, especially with reference to pipes, mains, and plugs, provided that no 
permanent injury be done to such pipes, Ac. or works. Again, by sect 7&, the 
local board may provide supplies of water, and even ereot waterworks, but if any 
waterworks company within their district be able and willing to lay on water proper 
and sufficient for all reasonable purposes, and upon reasonable terms, the local board 
may not construct such works. Should any dispute arise between the board and the 
company, it shall be settled by arbitration. See sect. 123, Ac.) Penalties for injuring 
waterworks belonging to the local board are ordained by the 79th section ; and by sect. 
80, penalties are provided in case any streams, reservoir, kc, belonging to the board 

*See the Interpretation Claaae, seet 2. f See sect 2. 
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*The East London Waterworks Company were empowered by ^ ^..^ -. 
an act of Parliament to break up the soil and pavement of roads, >- -> 
highways, footways, &c., provided that they should not enter any private 
lands without the consent of the owner. It was held that the company 
could not enter a field belonging to the plaintiff, over which there was a 
common foot-path, for the purpose of laying down their pipes. The 
words, « highways and footways/' had reference to public rights only, 
according to the principle, noicUur a tociu ; and besides this, there was 
an express reservation in the 34th section of the aot(«) of private rights, 
for there it was declared, that the company should not invade the proper- 
ty of individuals without leave.(/) 

An act of Parliament enabled the directors of a water company to 
make << contracts, agreements, and bargains with the workmen, agents, 
undertakers, and other persons engaged in the undertaking.'^ The com- 
pany entered into a contract for the supply of pipes, which was not under 
seal, and having sued the defendants for the delivery of these pipes, and 
gained a verdict it was moved to enter a nonsuit, because this body, being 
a corporation, could not depart from the usual custom, namely, that 
their contracts should be by deed. And the Court were of that opinion, 
holding, that the words of the statute only enabled the directors to regu- 
late the internal concerns of the company without calling all the members 
together.(^) 

If a water company will deviate from their Parliamentary line, they 
will be answerable although the property injured lies out of the line. (A) 

^Premises were vested in the Hull Delivery Company for the ^ ^,-0 -1 
purposes of an act, and it was provided, that all goods landed or ^ -> 
ditcharged upon any of the quays or wharfs erected by virtue of the act 
should be liable to pay rates of wharfage. The Court held, that the 
company had no common law right to a compensation in respect of their 
premises, and that the statute did not give them any right to claim a 
passage for goods shipped off from their quays.(t) 

With regard to the liability of these companies for injuries occasioned 
by negligence, Lord Ellenboroogh declared, in the case of the West 

fltaoaM be foaled by bathing, casting in rubbish, filth, Ac, or hy anj other act 
tending to a similar mischief. And a provision is likewise made against the pro- 
prietors of gas works, who are forbidden under heavy penalties from using tiieir 
manufacture of gas in any way so as to foul any stream or waterwork. 

(e) 47 6. 3, sess. 2, c. 72. An act for better supplying with water the inhabi- 
tants of the parish of Stratford-le-Bow. 
!/) 4 Bing. 448, Scales v. Pickering. 
ff) 4 Bing. 282, East London Waterworks Company v. Bailey/ But it seems 
that they might make themselves parties to a bill of exchange or a promissory note, 
payable more than six months from the date. 3 B. & A. 12, by Best, J., in Brough- 
tOD r. Manchester Waterworks Company. 

(A) 6 Ad. k EL 355, R. t. Old Nottingham Waterworks Company. S. C. 6 Ner. 
k If. 498. 

(t) SB.kC. 42, Hall Dock Company r. La ICarcbe. 
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Loodon Waterwodai Gompanj, wbo wtere «aed for ike .eaatdmsae6B of 
their senranta, in oonaequenee of which a'aerions aocidenfc happened to 
the Liverpool eoachy that he had no doubt of their being aaawerable.(i&). 

According to a late decision of the Honae of Lorda, reoonrse may be 
had to the Court of Chancery^ in order to compel an account from water 
companies. An information and bill had been filed against the corpora- 
tion of Dublin, on behalf of the inhabitants of that city, which stated 
Tarious acts of mismanagement and misappropriation conoeming the 
foods arising from the payment of water-rates. These rates were payable 
by yirtue of certain Irish acts passed in the. reign of Qeo. 3^ It was 
suggested, that the corporation were trustees of these imposts for uses 
which were charitable in their nature, and the inhabitants prayed not 
only for a declaration and execution of the trust, but also for accounts of 
the Tsrious sums reccired, and an explanation of the< purposes to which 
they had been applied. It being declared by the Legislature, that these 
accounts should be frunished annually to the Lord Lieutenant, in order 
to their being laid before Parliament ; the defendants insisted, that the 
Court of Chancery had been thus barred of its jurisdiction ; and the Court 
decreed, that the. information should stand dismissed with costs for want 
of such jurisdiction. This decision, however, was appealed from, and the 
House of Lords reversed the judgment, holding that the trust of these 
rates was charitable in its nature, and that the proposed remedy against 
the corporation ought to have been entertained.(A 

r *74 1 *^ water company cannot be compelled to supply water to an 
L -1 inhabitant beyond the term of his contract.(m) 

The corporation of Dublin were immemorially seised of a watercourse, 
by which the inhabitant householders of Dublin were supplied with water. 
By acts of Parliament the corporation was enabled to borrow money for 
improvements upon the credit of the rates. It was held, that the money 
raised could not be applied by any bye-law to defray the expense of 
improvements made before the passing of the act, nor to pay officerSp 
make compensation to the mayor, &c. It was also held, that the costs of 
former appeals, in which the corporation were respondents, might be 

Sk) 3 Camb. 403, Matthews ▼. West London Waterworks Company. 
/) 1 Bligh. N. S. 312, The Right Hon. W. Plunkett, Alt. Gen. of Ireland, Appel- 
lant, the Hayor, kc, of Dablin, Respondents. See 1 Sw. 265, the Att Gen. r. 
Brown. See as to the shares in Chelsea Waterworks, that they pass as personal 
property, although the will be not executed according to the provisions of the 
statute ; 2 T. & Col. 268, Bligh t. Brent. Shares in a waterworks company being 
declared by their act to be personal property, are subject to the law of reputed 
ownership. Where a bankrupt failed to disclose the fact of a mortgage of such 
shares to the company, and also neglected to mention the shares themselres to his 
creditors, it was held, that the mortgage was inyalid for want of such notice, and 
a procedendo was ordered to issue, the commission haying been, by consent, super- 
seded, for the bankrupt's interest should have been set forth In his schedule, and 
his defence before the Court, that the shares were mortgaged beyond their valuei 
was deemed insufi&cient. 1 De Gex, 269, Ex parte Lawrence, 
(m) I Jac. k W. 358, Weale r. West Middlesex Waterworks Company. 



gmn by the Court below out of the fdnd of the ntei, thoagh not directed 
by the order made on the Appeal.(fi) On the other hand, the water com- 
pany mnst not be defrauded. As where a pipe was fixed at a higher 
lerel, with the knowledge of the owner of certain premises than had been 
agreed upon with the company. The owner was held liable in damage8.(o) 

An injonction was refused against the Grand Junction Waterworks 
Company under the following circumstances. They were about to apply 
to Parliament for an act to authorise them to procure a supply of water 
by means of an aqueduct from the Colne instead of the Thames, as 
authorized by the existing acts under which the company was incorpo- 
rated. The Court would not restrain them.(|>) 



•OHAPTBB V. [*75] 

or nSHBROES. 

Ths kinds of fisheries mentioned in our books are fiye : namely, a com. 
monoL fishery, a several or separate fishery, a free fishery, a common of 
fishery, and a fishery in gross. But we shall find, in the progress of our 
inquiry, that these several kinds may. be resolved into four; namely, a 
public, a several, a free, and a common of piscary. 

AH. these rights may be respectively enjoyed in the sea, and in public 
n&vigable rivers. For, although the waters of the sea and of public 
rlTers are the birthright (tf tdl the subjects of a sovereign, yet that must 
be eoDsidered as a general rule, to which there may be exceptions, and 
accordingly we shall find occasions upon which an individual has success- 
fully claimed a separate and exclusive privilege in part of these (other. 
wise public) places. And upon the same principle, other private rights 
of fishery may be occasionally found to belong to persons, who, but for 
the immemorial custom, or ancient grant, would be trespassers upon the 
public. A common fishery, however, (which is obviously distinguishable 
from a common of fishery,) cannot, of course, be claimed in private 
waters ; for, if it should have happened that any line of fishery has been 
neglected, or leit open to the public, the law will presume a grant or 
dedication by the owner of the soil, but will not recognise the user of the 
water as of common right. 

Thus it follows, that in the sea and other public waters, each species 
of fishery may be exercised, but that in private streams, that first men- 
tioned, namely, the common fishery, must be excluded. 

(n) 9 Bligb. K. S. 395, Corporation of Dnblin t. The Att. Oen. 

[o) 4C, kF. 87, West Middlesex Waterworks Company t. Sowercrop. 

[p) 2 Ross, k Mjrl. 470, Ware v. Grand Junction waterworks Companj 
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It sbonld de obserred here, that confiisioii and diffioalties haye arisen 
in defining the precise meaning of the terms, several and free fishery ; 
but, perhaps, it may be better to postpone the discnssion upon that sab- 
ject until the private rights of this nature come under our consideration, 
because we shall find but few instances in which a private right of mo- 
P ^jo ■^ nopolj in public waters* has been maintained, and in those, the 
I- -I right has most frequently been considered to be a several fishery, 
with the ownership of tSe soil annexed. 

We proceed, therefore, first, to consider the right of fishing in th'e sea, 
and in public navigable rivers. 

Having thus assumed in what places the fish are to be taken, our in* 
quiries may be, 

I. Who may fish in the sea, &o. 

II. What fish may be taken ; and how they may be disposed of, as 
by sale, &c. 

in. How they may be taken, and 

IV. When the privileges may be enjoyed. Certain statutable regn. 
lations concerning particular fisheries, and also for the enoourgement of 
fisheries in general, will be added. 

With regard to the first question, it is an established principle, that 
the sea and navigable streams are open and common to all the King's 
fiubjects.(a) This is a general rule of practice ; and whether the opinion 
of those writers who class this right among the jura regalia be prefer* 
red, or that on the other hand, of such as hold the right to be jus publi- 
cum vel commune, it is, nevertheless, certain, that prima facie, the liberty 
in question is general. 

And although we do not profess to enter theoretically into an investi- 
gation of this subject, it cannot but be remarked, that the absence of any 
impost for taking the fish in this manner is a strong argument to shew, that 
the right under discussion was never vested exclusively in the Crown. 
<< As a public right belonging to the people, it prima facie vests in the 
Crown, but such legal investment does not diminish the right, or coun* 
teract its exertion."(6) 

But another inquiry naturally arises here, and it is this — to what ex- 
tent the dominion over the sea extends on behalf of the subjects of the 

(a) Bract lib. 1, c. 12, s. 6. Pnblica vero sant omnia flnmina et portaSi ideo* 
quejas piscandi ominibos commune est in porta et in fluminibus. 8 B. 4, 18. 1 
Mod. 106, 6 Mod. 73, Warren 9. Matthews. 1 Salk. 357. Holt, 323. Willee, 
268. 4 Burr. 2163, Garter and another v. Marcot and another, 3 Shep. Abr. 97. 

(6) Schaltes' Aquatic Rights, p. 15. See Hale de Jure Maris, p. 11. 
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nalm. First, there may be a certain limit within *whioh no p ^-^ ^ 
stnuiger can intradei bo a3 to participate in the profits of fisheries ^ -< 
enjoyed vithin that limit ; and secondly, there may be a right to take fish 
in places without that limit, subject to certain regulations and courtesies 
which are recognised among nations. 

With respect to the second point, namely, the taking of fish without 
fche limits of the British seas, it has always been considered, that the 
oaptors must in some measure accommodate themselves to the customs 
and courtesies of other nations. And, therefore, it is not competent for 
the subjects of one country to fish in those seas or rivers which are 
acknowledged to be under the control of another Sovereign, unless they 
obtain his consent prior to their undertaking.(c) And so a license is 
quoted from the Sovereign to the men of Holland, Zealand, and Friesland, 
to fish within certain limits.(c^ 

Moreover, the customs of other nations must be respected, even in 
places which are firee to all the world. Thus, in the case of a particular 
irade which is carried on by the subjects of several countries, those of one 
nation cannot agree among themselves to make an alteration in their 
rales, and so to deprive others, who have not assented to the change, of 
the advantages of the old rules. Trover was brought for a whale, the 
half of a whale, and certain quantities of whale flesh, blubber, oil, sper- 
Buuseti, and whalebone. The plaintifis were owners of a ship employed 
in the southern whale fishery among the Qallipagos islands; the defen- 
dants owned another. While the captain of the plaintiff's ship was 
engaged in killing a whale, he struck another with a harpoon made fast 
by a short line or warp, to a small buoy called a drong. The fish last 
Btrack struggled for a considerable time, its course in the water being 
clearly marked by the droug, and then, upon a signal made by the 
phuntiff's captain, the master of the other ship followed and killed the 
fish. Having extracted the oil, and other valuable matter, he refused to 
allow the plaintiff to participate in any part of the capture; upon which 
the action was brought. It was proved, on the part of the plaintiff, that 
a custom had obtained universally in those seas, that whoever struck a 
fish with the droug should receive one-half from the party who killed it. 
The defendant's witnesses gave in evidepce, on the other hand, that about 
fifteen years since, several captains of ships employed amongst the Oalli- 
pagoe, (of whom one was an American), had usually agreed, that the 
striker of a fish with the droug should not be entitled to a share. The 
master of. the defendant's ship *had acceded to these terms, but p ^,-q ^ 
the plaintiff's captain had not done so. The jury found, that by L J 
the custom the plaintiff was entitled to half the fish, and they gave him 
the yalne of a moiety for his damages. A new trial was, however, moved 
for, 1st, because this was not such a custom of a particular trade as to be 
binding in law; 2ndly, that the verdict was contrary to the evidence of 



c) See upon this subject, Selden, Ifare Clansam, lib. 2, c. 21. 
' 16 Yin. Ab. 576, (B a) (16); and see Id. (17). 
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tbe presenipraefioe of tlie Saknuy; and Srdljy flutiilie diflwnt of ilie oip- 
tftins remitted all the parties to their commoik law rights. The ooansel 
for the defendants also applied to enter a nonsnit,' beeanse the parties 
were tenants in oommon. It beeame iinneees3ai7 for the Ckmrt to decide 
upon the qaestions which affected the new trial, because thej held the 
last objection fiital, and were unanimous that a nonsuit should be entered; 
but with regard to the cnstomy Lord Chief Justice Mansfield seemed to 
incline, that it might be difficult for the defendant to get rid of the merits 
of the case on the part of the plaintifis, though he admitted tiiat a con- 
siderable degree of doubt might be created by the change of praetiee. 
But Chambrey J., held the cnstom to be absolutely good, and said, that 
had the ease rested oo that ground alone, he should hsTc been unwilling 
to hare granted a new trial. The words of the learned Judge are worth 
transcribing. << There must of necessity be a custom in these things to 
govern the subjects of England, as well amongst themselyee as in the 
intercourse with the subjects of other countries. The usage of Greenland 
is held to be obligatory not only as between British subjeets, but as 
between them and all other netioiis. I remember the first case upon thai 
usage, which was tried before Lord Mansfield, who was clear, that cTcry 
person was bound by it, and said, that were it not for such a customi 
there must be a sort of warfare perpetually subsisting between the adyen- 
turers, and he held it strongly binding, from the cireumstance of its 
extending to different nations. The same necessity must prevail in the 
South Seas, although the fishery has not been so Icmg in use, in ord^ to 
regulate our intercourse with- the French, Americans, and others who 
resort thither. A few persons may, by compact among themsdves for a 
parUcular reason, renounce any advantages, and subject themselves to 
any disadvantages that they please; and this would bind all those who 
assented to it : but Luce was no party to this compaet.''(«) The role for 
entering a nonsuit was made ab8olute.(/) 

The customs in the Greenhnd fishery differ from the above. Thej 
have occasionally come under consideration inoictions to recover the value 
r *7d 1 ^' whale blubber, Ac.; but there seems to be *some dtscrepanej 
I- J in the customs found in diffsrent cases. Thus, in a case where 
the whale had been struck first by a harpooner belonging to the ship of 
the plaintafb', and afterwards by one <^ the defendants' haxpooners, it 
was agreed by the counsel on both sides, that the following, as praotised 
in Greenland, and settled by determination, at Ghiildhall, was ^o right 
custom. While the harpoon remains in the fish,' and the Ufte eantinueg 
attached to tt^ and also continues in the power or management of the 
striker, the whale is a fast fish; and though during that time struck by 
a harpoon of another ship, and though she afterwards break from the first 
harpoon, and continue tM to the second, the second harpoon is called a 
friendly harpoon, and the fish is the property of the firflit striker, and of 
him alone. But if the first harpoon or line break, or the line attached to 
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$\ 1 Taunt 248. 
) Id. 241, Fenningg v. Lord GrenTille and others. 



ike harpoon hene€im ihepow^ of the Oriker^ tbe fiih in a loose isb, and 
will become the pro|>ert7 of any <>tlMir pertfoii who strikeB and obtains 
ii^) Netrerihelsssy it was contended macb more recenldj, that the 
eostom wBS'fcr the whale to continne the property of the first strik^^ not 
merely while the harpoon eonUnned in the fish, and the line remained 
attached to itj biit even, aldiongh the harpoon shonld have come oat of 
the fish) cr have been detached from the line, provided tbe fish be entan- 
gled in the line, and the line continue in the power or management of the 
sttiker. It appeared, that the whale wras so far entangled in the rope of 
the first^'^harpoon, when the second was struck, as to carry out 260 
fiithoms of rope, with such velocity as to endanger the burning of the 
rope, and upon this, L. G. J. Best said, that, if the custom, as proved, 
were understood to extend to all cases where the whale was so far entan* 
gled in the rope of the first striker, as that they might thereby have a 
reasonable expectation of securing her, he thought that it was a more 
reasonable custom than that in Littledale lr< Seaith« The jury, which 
was spedal, then found for l^e plaintifiB.(A) 



But an unsolicited and intrusive interruption, while tbe fish remains 
fiut to the barpooii of the first striker, will not entitle the trespasser to 
the fish, although he thereby succeeded in detaching it from the first 
harpoon. In trover for a whale, M was proved beyond a doubt, 4hat tbe 
fish was fast, and that while it was in that condition the boat of tbe delbn* 
dants came up. The cittw of that boat struck the fish with a lance ; and 
they sabaequentty struck it with a harpoon, and thereby gained posses- 
sion of it The blow given with the lance was in no wise serviceable 
towards the securing of the whale; but. it made the fish struggle vio- 
lently,* so as to disengage the harpoon of the plaintiff. Whe- r tool 
ther the detaching of the plaintifis' harpoon happened before or I- J 
after the blow of the harpoon of the defen^nts, was not clearly ascer- 
tained. Mr. Justice Bftyley told the jury to consider, Ist. Whether the 
harpoon of the plaintiffii was fast when the defendants struck tbe whale 
with theirs? and that if t(^ey thought not, then 2nd. Whether the plain- 
tifiiB could have secured the fish if tbe lance of defendants had not been 
used ? The learned Judge held, that if a party come unsolicited,, and do 
an act which prevents tbe first striker of an animal from killing it, and 
he then kill it himself he kills it not for his own benefit, but for that of 
the first striker. The jury found, that the fish was loose at the time of 
tbe striking by the defendant's harpoon, but that it had become so in 
consequence of the blow given by the lance ; and therefore a verdict was 
entered for the plaintiffs.(i) 

There may be a vested right in a particular individual to exclude the 
public from fishing in a certain part, for example, in an arm of the 

{g\ 1 Taunt. 243 n., Littledale and others r. ScaSth and others. 
(k) Mood, k Malk. 68, Hogarth and others t. Jackson and others. 8. C. 20: k 
P. 695. 

(«) Mood, k Malk. 69, n., Skinner and others t. Chapman and others. 
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8ea.(A;)(Q And so, again, it is competent for the Grown to ezelade the 
pnblic from a river which is a parcel of the King's ancient inheritance ; 
ae in the case of Ihe fishery of salmon in the river Banne, which ap- 
peared by the Pipe Rolls to be originally Tested in the Grown. Herey 
one Sir B. M. Donel had obtained a grant from the Grown of a certain 
territory adjoining to the Banne riyer, with all fishings, &c., except three 
parts of the fishery of the Banne. Upon this, Sir B. petitioned the Lord 
Depnty that he might be put in quiet possession of the fourth part. But 
the Attorney General being apprised of the claim, obtained the resolu- 
tion of the chief Judges who were of the Privy Gouncil, and they con- 
sidered that no part of the fishery in question had reference to the grant* 
For this was a piscary in gross, and the several inheritance of the Grown, 
and was by no means appurtenant to the lands which had been granted 
to Sir R. And, moreover, general words in such a grant, it was said, 
should never pass special royalties which belong to the Grown by virtue of 
its prerogative. And, lastly, although three parts only of the fishery were 
r *R1 1 ^^^^^ ^^^ ^^^ Grown* yet no such profit as that demanded could 
L •'be allowed to pass by implication, (m) 

The defendant pleaded to an action of trespass, that the 1. i. q. was a 
navigable river, and also an arm of the sea, in which every subject had a 
right to fish. The plaintiff replied, that it was part of the manor of A. ; 
that Mrs. Y. was seised of that manor ; and a prescription for a seyeral 
fishery was alleged. Lord Mansfield observed in this case, upon a motion 
in arrest of judgment, that if any one would claim such a privilege ex- 
clusively, he ought to shew a right, the presumption being against him. 
But here said the learned Lord, the right is claimed and found. The rale 
was therefore discharged, (n) 

So, to trespass for fishing in the plaintiff's free fishery, and also in their 
several fishery in Orford Haven, the defendants said, that Orford Haven had 
been from time immemorial an arm in the sea, in which every subject of the 
realm ought to have the liberty of free fishing. The plaintifb replied that 
the corporation of Orford was a corporation by prescription, and also 
by charter granted by Queen Elizabeth, and that they had immemorially 
enjoyed, &o., the exclusive liberty of dredging and fishing for oysters 
there, at all seasonable times of the year. The Gourt were of opinion in 
this case, that there could be no doubt but that a subject might have a 
prescriptive' right to a fishery in an arm of the sea; and judgment was 

(k) Day. Rep. 56 (a). Hale de Jure MariB, p. 18. Id. 20, case of the Abbot of 
Halm. 

(I) '* Fishing may be of two kinds, ordinarily," says Lord Hale, tIz. " the fishing 
with the net, which may be either as a liberty withont the soil, or as a liberty 
arising by reason of and in concomitance with the soil, or interest or propriety of 
it ; or otherwise it is a local fishing, that ariseth by and from the propriety of the 
soil. Sach are gurgites, weares, fishing places, borachias, stacchise, &." De Jure 
Maris, p. 18. See also p. 19, for precedents of such rights. 

im) Par. Rep. 55. Le Case de Royal Piscarie de la Baxue. 
n) 4 Barr. 2163, Carter v. Marcott. 
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^Ten in their favoiir.(o) So, again^ the plaintiff declared for an injury 
to his sole and seTeral fishery, and also to his free and common of fishery, 
in certain parts of the Biver Kibble, lying within certain manors con- 
tigaonsy and also in a certain part of the Rirer Hodder. The mischief 
complained of was, that the defendant had erected a dam or wear across 
the Ribble, lower down the stream than the plaintiff's fisheries, so that 
salmon and other fish were prevented from coming np to the plaintiff's 
fisheries and spawning there. A right of fishery was proved on the plain, 
tiff's behalf at the trial } and no objection was made to his claim, as en- 
joyed in a navigable river. He recovered a verdict, although the defen- 
dant insisted upon the legality of his wear.(p) Then, again, in another 
case, there was a replication in trespass, to the following effect : that the 
plaintiffs had a prescriptive right, under the persons seised in fee of the 
manor of Bumham, for the sole, several, and exclusive liberty and privi- 
lege of fishing for, taking, and carrying away,* all oysters and ^ ^o^ -i 
oyster spats in and upon the several parts of the fishery mention. ^ ^ 
tioned in the declaration. Here, indeed, the plaintiffs, although they 
recovered a verdict, were ultimately unsuccessful, upon a motion for a 
new trial; but the right of fishery was not repudiated, but was, on the 
contrary, recognised by Heath, J., who said it might still pass as an ap. 
purtenanceof the manor; and the ground of the plaintiff's failure was, « 
that in the opinion of the Court, the prescription had been negatived' by 
the evidence. (9) 

The same principle applies to the taking of fish between high and low 
water mark. Trespass was brought for taking the plaintiff's shell fish 
and shells. The defendant, in reply, set up his general right to take 
these shells, &c., in an arm of the sea. The plaintiff then newly assigned, 
stating the plaintiff's closes to be « certain closes lying within the flux 
and reflux of the tides of the sea, in the plaintiff's manor of K." The 
defendant pleaded to the new assignment, a general right to take shell 
fish and fish shells. The plaintiff replied, traversing the general right, 
and the defendant demurred specially to the replication, because it tra- 
versed a matter of law. It was agreed, however, that the replication 
should be abandoned; and the plaintiff's counsel proceeded to argue 
against the plea, urging very strongly, that, although the common law of 
the subject to take might be established, it by no means followed that the 
subject might take shells thrown upon the sea shore. And the Court 
were of opinion, that as no authority had been cited to support the defen- 
dant's claim to take shells, they would pause before they established 
a general right of that kind. However, as the plaintiff had omitted to 
reply his exclusive right specially, it was clear that the defendant's 
plea was unanswerable, as far as it related to the taking of the fish only ; 
and the Court therefore offered the defendant to amend his plea, without 

(0) 4 T. R. 437, The Mayor and Gominonalty of Orford v. Richardson. 

(p) 7 Bast, 195, Weld ▼. Hornby. 

(g) 1 Camp. 309, 311, Rogers v. Allen and others. 

April, 1853.— 7 
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ooBtSy by striking out his claim to the fish shells, and shapiDg his jvstift- 
oaiion as he should be adjised. The offer was aooepted.(r) 

The use of a capstera and windlass inyoWes a right vpon some oeca» 
sions to take a toll of fish for the priyilege } as where tbej are used to 
draw fishing boats up on the beaoh oat of the sea* And indebitatus as- 
Bomsit will lie for fish so olaimed.^s) Whether the eapstern be used 
or not, makes no difference, nor does it signify that the party claiming the 
toll is neither owner oi the eoYe(/) nor lord of the manor.(ti) 

r *^^ 1 ^Secondly, we come to inquire what fish may be taken in the 
I- -t sea, and in nayigable riyers, by yirtoe of the puUic or priyate 
rights aboye alluded to. 

In the outset of this inquiry, we find that whales and stnrgeoflis are 
excepted out of these general pririleges. They are royal fish, and, as 
such, belong to the King, by force of prerogatiye.(v)(io) These are 
called royal fish, in preference to all others ; and as Mr. Schults expres- 
ses it, their epithet denotes their owner. (x) This right, moreoyer, is 
wholly yested in the Crown,(^^ the subject haying no participation in it, 
unless as we shall see, by special grant. 

Boyal fish, howeyer, found and taken within the precincts, limits, 
liberties, or jurisdiction of the cinque Ports or their members, belong to 
the Lord Warden.(2) 

It is said io be sufficient if the King haye the bead and the Queen 
the tail of a whale, but that the King by his royal priyilege, shall haye 
the whole of a sturgeon.^e?) 

That the right stood acknowledged at common law, before the pass- 
ing of the statute of Edward 2, we find by a yery early case. A whale 
was taken in Essex, and the Barons of the Exchequer immediately issued 
their precept to the sheriff to seise the animal into the King's hands ; 
and, further, to inquire by good and lawful men of his bailiwick, whe- 
ther any mischief had been done to it.(6) Then, by 17 Ed. 2, c. 11, it 
was declared that, the King shall haye wreck of the sea throughout 
the realm, whales and great sturgeons taken in the sea, or elsewhere 
within the realm, except in certain places priyileged by the King. The 
words << within the realm'^ are descrying of attention here, because they 



ir) 2 B. & P. 4T2, Bogott t. Orr. 
8) 9 D. & R. 452, Earl of Falmouth r. Penrose. 
t) A place out of the reach of the tide. 
u) 6 Bing. 286, Lord Falmouth r. George. S. C. 2 M. & P. 457. 
(v) See Bract. Brit. 27, fol. 14 and 55. 

(v) Lord Hale, saTS '< Sturgeon, porpoise, and balcera, which is usually rendered 
a whale." De Jure Maris, p. 43. And grampus, post, in the same page. 
(«) On Aquatic Rights, p. 13. (y) 6 Mod. 73. 

(f) 2 Hagg. 439, Lord Warden, Act. The King, 
(a) Seld. Fleta, 61. (6) 24 Ed. 1. 37 Plowd. 315, ace. 
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•onfioe the prerogative io places within the jarisdiction of the Lord 
High Admiral ; and, eonseqnently, the whale fisheries ahroad (of which 
we have been speaking), are not affected bj the exercise of this anthor* 
ity. 

The latter part of the statate leads ns to speak of the King's grant of 
theee royal fish. At common law, this royal privilege according to 
Stanndforde, might have been granted to an ^individual ;(c) and p ^o ^ ^ 
it is now iinderstood that that the right is sasceptible of delega- ■- J 
tion. In the hands of a subject it is called a franehise.(c? ) So that in 
some places or districts the King might, before the statute, have delega- 
ted, restrained, or relinquished his right to royal fish to another per- 
sen ;(e) and since that time it is considered, that although every subject 
may fish with lawful nets, Aio. in a navigable river, or in the sea, yet 
that the Grown only has a right to royal fish, and that the King alone 
can grant them to another.(/) 

Boyal fish may, accordin^y, be olaimed as they frequently have been> 
by prescription. Thus, one may preeoribe to have royal fish, as por* 
pcues, &c., found within his manor, namely, between high and low water 
mark.(^) Other fish belong to the first tdker ;(h) and so do those fish 
which are called royal, if they are taken in the wide sea, or out of the 
precinct of the seas belonging to the Grown of the land.(») 

Having thus established the King's right to whales and sturgeons 
taken within the realm, as royal fish, and having also explained, that it is 
a right which may be graiiued to a subject, it should be added, that 
there is a difference between these and other fish as far as the vesting of 
property is concerned. For fish in general being ferao natune, become 
the proper^ of the first taker, and the property in such is not completed 
until after the caption. But the property in whales and sturgeons is 
vested before approjMriation, and this is the distinction attendant upon the 
prerogative right.(y) 

It is, moreover, observable, that that franchise may be in gross, or as 
appurtenant to an honour^ manor, or hundred.(A;) 

These fish are excepted out of the statute of Elizabeth for the main- 
tenance of the navy, and which provide, that no sovereign should take 
any sea fish of any that should take the same in any subject's Bhop.(fn) 

With the exception, therefore, of the royal fish above men- ^ ^^^ . ^ 

tioned, *the subjects of the realm, or private individuals may in ^ J 

^ general, take any fish in the sea or in public navigable rivers. But there 

Se) On the King's Prerogatire, cap. 11. ((f) Schnltes, p. 15. 

e) H. p. 17. (/) 6 Mod. 13, Warren v. Matthews. 

ff) 5 Bep* 107, citing 38 B. c. 36. Bro. Prerog. pi. 35, cites S. G. CiO. Litt 
114 (b). Hale de Jnre Maria, p. 43. 
Ik) 39 E. 3, 35, by Belknap. (t) Hale de Jnre Maris, 43, citing 39 E. 3, 35. 

{/) Scfanltes, p. 17. {k) Hale de Jure Maris, p. 54. (m) 5 Bl. c 5. 
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ftre exoeptions eveii to this general role. Aotrof Parliament have been 
passed to restrain the public privilege in some oases, and especially with 
regard to very young fish. Thus, for the preservation of young fry in 
rivers and streams within the realm, it was enacted, that no person 
should by any means whatever, take and kill any young brood, spawn, 
or fry of eels, salmon, pike, or pickerel, or of any other fish, in any 
flood-gate pipe, at the tail of any mill, wear, or in any straits, streams, 
brooks, rivers fresh or salt,(M) within the realm ; or take or kill any 
kepper(o) salmon or trout, or any 8hedder(o) salmon or trouts.(/>) And, 
moreover, that no person should take and kill any pike or pickerel not 
being in length ten inches or more ; nor any salmon less than 8ij[teen(9) 
inches ; nor any trout of a less length than eight inches ; nor any bar- 
bel of a less length than twelve inches, (r) Anglers are excepted ;(s) and 
so also is the taking of smelts, boches, minnies, bulheads, gudgeons, and 
eel8.(<) The forfeiture was declared to be 20s., together with the fish 
taken, and the nets, &c. ;(tt) but other statutes have increased the penal- 
ty for taking the Batman, declared that the destroying of the spawn, or 
fry of salmon, or any kepper or shedder salmon, or any salmon not eigh- 
teen inches or more from the eye to the extent of the middle of the tail, 
should be punishable by a forfeiture of 5/., together with the fish and 
the nets, Ac., half to go to the informer, half to the poor.(i7) 

It is also forbidden to make, erect, or set up any banks, hedges, dam, 
r *5^R'l ^^ Btank, or net, across a river, whereby, the 'salmon may be 
L J taken or hindered from passing up to spawn.(to) 

The offence of taking certain fish having been mentioned, we propose 
to show the mode of proceeding, and before what jurisdiction it must be 
inquired into. The statute of Elieabeth conferred this authority upon the 
Lord Admiral and the Mayor of London, together with all other persons 
who, by grant or other lawful means, ought to have the conservation or 
preservation of any rivers, &c. The offence was to be tried by the oaths 
of twelve men, or more.(fl;) Subsequent statutels, however, gave a sum* 

(n) Inclading estaariet and arms of the sea. See 58 G. 3, c. 48. 

(o) Old Salmon. 

Ip) 1 Eliz. c. 17, 8. 1. 33 G. 2, c. 27, 8. 13. The fttat of EHz. was made perpe- 
tual except as to the last section by 3 Gar. 1, c. 4. That section excepted the Hirer 
Tweed out of the act, and rlTers or waters whereof the Queen's Majesty was an- 
swered on any yearly rent or profit, and also the owners, formers, and occnpiers 
of the River Uske and Wyre, in Monmouthshire. With regard, however, to the 
Tweed, subsequent acts have been passed to regulate and improve the fisheries 
there. See U G. 3, c. 27. 16 G. 3, c. 46. 37 G. 3, c. 48. 47 G. 3, c. 29. And 
the Wye is expressly mentioned in 1 G. 1, stat. 2, c. 18, s. 4. 

{q) Eighteen inches by a subsequent statnte. 

{r) 1 £1. 17, s. 2. («) Id. 8. 3. 

t) Id. s. 4. But by 33 G. 2, c. 27, s. 13, smelts taken must be fhll five inches 
length from the nose to the utmost extent of the tail. 

(tt) Sect 5. 

(v) 1 G. 1, St 2, c. 18, s. 14. The statnte of G. 1, mentions expressly the fol- 
lowing rivers : — SoTem, Dee, Wye, Teame, Were, Teas, Ribble, Mersey, Don, Air, 
Owse, Swaile, Galder, Wharf, Sure, Derwent, and Treso. 

(w) 1 G. 1, St 2, c. 18, 8. 14. 

(z) 1 El. c. 17, 8. 6. The forfeitore was to be applied to the use of the penens, 
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miry eonyiotioii before a magistrate, or an action at lair.(^) And, indeed, 
the stataie of Elisabeth had declared, (s) that if the offences before men- 
tioned were not presented in the leet within one year after the oommis* 
sion of tbem, the justices of peace at sessions, of oyer and terminer, and 
of assise might inquire thereof. The penalties, instead of being applied 
to the use of the parties convicting, are now given, half to the informer, 
and half to the overseers of the poor, for the use of the poor. They 
are to be levied by distress ; or, in default, the offender is to be sent to 
the Honse of Correction, or other connty prison. By 68 G-eo. 8, c. 43, 
8. 6, these penalties may be sued for before any one or more justices for 
the connty, shire, division, city, or place where the offender may chance ^ 
to reside, or near where the offence may have been committed. 

The matter is to be determined upon the oath or affirmation of one 
witness, or the confession of the party, the justice being empowered to 
administer such oath or affirmation. Then, if upon conviction, the per- 
son convicted do not forthwith pay the penalty, together with costs, to 
the justice, or other person authorised to receive them, in order that the 
sum may be distributed according to the provisions of the act, the justice 
may order any constable or peace officer to take the defaulter into custody 
and immediately grant a warrant for committing the ^individual p ^^.. ^ 
in question to the common gaol, &o., for the place where the jus- ^i J 
# tiee shall act, for such time as is hereinafter mentioned; unless the penalty 
and costs be sooner paid. Or the justice may grant a warrant to distrain 
for the penalty and costs ; and in default of sufficient distress, or non-pay. 
ment of the sum demanded, may commit the defendant to gaol for any 
time not exceeding four, nor less than two months, for the first offence : 
for a second, commit him for not more than eight, nor less than six 
months; and for a third, or other subsequent offences, for any time not 
exceeding twelve, nor less than eight months ; the offender to be kept to 
hard labour, and be without bail or mainprise. By the seventh section 
of the same statute, the magistrate is empowered, information being first 
given upon oath against any person offending against the act, to appre- 
hend the person charged, or to cause a summons to be served upon such 
person, and also to summon witnesses. Upon a neglect on the part of 
such porson or witness to attend, the justice may then grant a warrant 
of apprehension, and may proceed to determine the case in a summary 
way. It is also provided, that no owner, farmer, or occupier of, or any 
person otherwise interested in any fishery or right of fishing, in any 
arm of the sea, river, or other such water, shall be deemed an incompe- 

kCj who convicted the offender, (s. 7.) The 8th section gave lords of leets the 
power of inquiring concerning these offences, provided thej were determined, (s. 
9,) by the oaths of twelve men or more, and the penalties were to accrae to the 
nse of the lords of leets. The lOth section imposes forfeitures upon stewards 
of leets neglecting to put the statute in force, and upon juries concealing any 
offences. The 12th section saved the right of all persons having a jurisdiction 
over such offences. These proceedings before the lords of leets, although fallen 
into disuse, are not abrogated hj any subsequent enactments. 

(y) I O. 1, St. 2, c. 18, 8. 4, on view, confession, or the oath of one witness. 

(x) Sect 11. 
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tent witneas to prove any offence committed ag^nst tlie act, by reason of 
bis or ber being sncb owner, farmer, or occiipier.(a) Furtheri any pe- 
cuniary penalty and forfeiture imposed by tbe act may be recovered in 
a summary manner, or may be sued for and recovered, together with full 
costs, by die informer, to his own proper use, in any Court of record at 
Westminster, by action of debt, bill, plaint, or information, wherein no 
assign, wager of law, nor more than one imparlance shall be allowed.(&^ 
Upon a summary conviction, the penalties are to be thus divided^ one 
moiety is to be paid to the informer, and the other^ all costs, &c., attend- 
ing the prosecution and the levying and recovering of the penalty being 
first defrayed, to the overseer of the poor of the parish or place where the 
offence may have been committcd.(c) The overplus of the money levied, 
(if any), after deducting the penalty, and all costs, &c. (which costs, &c., 
shall be always ascertained by the justice before whom the conviction 
takes place), shall be rendered back to the owner of the goods so dia- 
tra]ned.(c^) The conviction is to be certified to tbe general quarter ses- 
r *8R 1 ^^^^^ ^^' ^^ county, &c., and there filed 'amongst the records.(e) 
I- -^ The eleventh section provides, that no offender who shall be pun- 
ished under the act shall be again prosecuted under any other statute, or 
be liable to any other punishment for the same offence. An appeal is 
given against the conviction. It must be to the justices of the county, &o., 
where the j udgment has been given, at the sessions then next, or next bu t one. 
Previously, however, toentertaining this appeal, the appellant must, with- 
in ten days next after the judgment, and twenty days at least before the 
holding of the sessions, give and leave notice in writing of his intention at the 
office of the clerk of the peace, and also to the informer, either personally or 
at his dwelling-house. He shall also enter into a recognizance before the 
justice, in such sum, not exceeding 20Z., as the justice shall think fit ; tbe 
condition being to try the appeal, and likewise to pay the costs, within ten 
days after the determination, in case judgment be given against him. The 
justices, upon dueproof of tbe notice, shall determine the appeal in a summary 
way, and shall award costs, in their discretion, to the successful party* 
If the costs so awarded be not paid within ten days, they may then be 
levied by distress of the goods of the person ordered to pay the same, or 
his surety or sureties, in like manner as all distresses are ordered to be 
taken by virtue of the act.(/) With respect to actions against parties 
for anything done in pursuance of the act, one calendar month's notice 
must be given to the person against whom it is intended to bring the ac- 
tion. It may be left at his last or usual place of abode, and it most set 
forth the cause of action, contain the name and place of abode of the plain- 
tiff or plaintiffs, and also of his or their attorney. The action must be 
brought within three calendar months next^^ter the cause of action^ and 

(a) 58 G. 3, c. 43, 8. 8. Aad inhabitaats are declared to be competent witnesses. 
33 G. 2, c. 21, 8. 16. ' 

ib) 58 0.3,0.43,8.9. 

(c) If there be a cooTiction at Westminster, the latter raoietj of the penalty is to 
be differently disposed of, according to the provisions of an act which was passed 
to regulate a fish market So 33 G. 2,ts. 27, s. 15. 

(4) 58 G. 3, c. 43, 8. 6. 

(«) 58 Q. 3, c. 43, 8. 10. (/) Id. 8. 12. 
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in the eoanty, &o., where the fiict shall have heen committed. The 
defendant may plead the general iaene, and give the act and special mat- 
ter in evidence, and may, before action brought, tender amends to the 
party or his attorney ; and if the same be not accepted, may plead the 
tender in bar to the action, together with the plea, of not guilty, and any 
other plea, with the leave of the Court Further, if it shall appear at 
the trial that the action has been brought before the expiration of one 
calendar month afteV the notice or at the end of three months after the 
eause of action, or in any other county, &c., than as aforesaid, or after a 
sufficient tender of amends, the jury shall then find a verdict for, and oe- 
quit the defendant. If the plaintiff discontinue after the defendant has 
appeared, or be nonsuited, or if judgment b^ given against him upon de- 
murrer, the defendant shall have double costs, with the usual remedies 
for reoovering the same. Lastly, no action, suit, information, or other 
^proceeding, shall be brought or commenced against any person, ^ ,^g ^ 
for any offence against the set, unless commenced within six cal- ■- J 
endar months next after the commission of the offcnee.(^) 

It is declared by the next section, that no provision of any former act 
for the regulation of any fishery, shall be alteied or extended by the pre- 
sent.(&) The fifteenth section is on the right of lords and ladies of 
manors; but they are required to appoint conservators for the ppoteetion 
of rivers within their respective manors. 

The sixteenth section saves the rights of corporate bodies i the seven- 
teenth those of the city of London. 

It may be remarked, that as the provisions of former acts are left un- 
tonched by the express words of the 14th section, the statute of 1 Geo. 1, 
8. 2, c 18, after prescribing the penalty and the mode of levying it by 
distress and sale, goes on to enact, that the party making default shall be 
sent to gaol and kept to hard labour, and f^jfer Mck other corporal 
pumishmaU tu ike justices shcUi think Jit. The latter punishment is not 
mentioned in the new act, but it nevertheless remains unrepealed. 

General conservators, or overseers, for the preservation of the salmon, 
and fish of that species, and the spawn, brood, and fry thereof, and for 
preventing the destruction of the dams, and also for enforcing the pro- 
visions of the act in question, are to be appointed by the justices at ses- 
sions, from time to time.(i) Other conservators are appointed by local 
acts, as the Lord Mayor of London (&) for the River Thames and Med way, 
certain residents in Hants and Wilts, for the preservation of the salmon 
fisheries within those counties, &c.;(0 but the statutes above referred to 

1 M 56 a. 3, c 43, 8. 13. 

!h] Id. 8. 14. See also 33 6. 2, e. 21 ^ s. 13, to the end of the statute. 
i) Id. a. 1. Coaservancj on rivers was of two kinds — conservancy with respect 
to Buiaances, and to fishing. See Hale de Jure Maris, pp. 23 — 25. 
I (k) 11 B. 2, e. 9. 9 Ann. c. 26. 30 G. 2, c. 21. 
(f) 4 Ann. c 15. Stower Fishery, in Essex and SufTolk. 4 Ann. c. 21. Con- 
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respect these public rights at large ; and we have thos ascertained that 
certain jonng fish may not be legally taken in public rivers ; which is an 
exception to the general rule above laid down, that all fish except royal 
fish may become the property of the first taker. 

There are several local statutes which impose restrictions similar to 
r *1)0 1 ^^^ sbove on the taking of small and young fish, but *a8 we do 
L J not purpose, in a general work of this nature, to enter into the 
particulars which concern all such rivers as have been made the subject 
of separatcv^enactments, the reader will be referred in the note to some of 
the principal acts upon this subject, (m) and we shall content ourselves 
with giving a brief notice of the regulations which affect the Thames and 
Severn. 

Indeed with respect to the Thames, it was observed by Lord Coke, 
(when speaking of the statute of Westminster the second, c. 47, concern- 
ing the preservation of salmon in particular rivers therein named), that 
inasmuch as the Thames was not named there, it should not be included^ 
in general words following afterwards in the same statute, and therefore 
the Thames is added by another act in « the first place.''(n) Thus no 
fisher, garthman, nor any other, shall from henceforth put in the waters 
of Thames, &c., nor any other waters of the realm, any nets, Ac., by 
which the fry or the breed of the salmons, lampreys, or any other fish, 
may in any wise be taken or destroyed, upon pain of the same punish- 
ments 88 are awarded by the statute of Westminster, (o) A subsequent 
statute recognises this, and confers the conservancy of the Thames and 
Med way upon the Mayor, or Warden of London. The limit of the juris- 
diction is stated to be, from the Bridge of Staines to London, and from 
thence over in the same water, and in the said water of Medway, as far 
as it is granted to the said citizens.(^) Then, in an act for the betted 

serratorB for the Riyers Thames, Humber, Oase, and Trent, and those in Lancashire, 
17 B. 2, c. 9. 

(m) 4 Ann. c. 21. An act for the increase and better preservation of salmoa 
and other fish, in the rirers within the counties of Southampton and Wilts., and 
37 G. 3, c. 95. 2 G. 2, c. 19. Oyster Fishery in the Medway, 23 G. 2, c. 26, ss. 7 
and 8. River Bibble, 16 G. 3, c. 36. Pilchard Fishery within the Bay of Saint 
Ives, in Cornwall, 43 G. 3, c. Ixi. As to the Rivers Seyne, Dort, and Plmn, in De- 
von, 43 G. 3, c. Ixi. As to the Carmarthen Rivers, 45 G. 3, c. zxxiii. 

The acts for encoura^ng the fisheries in the River Tweed have been already re- 
ferred to, ante, p. 64. 44 G. 3, c. 45, as to the fisheries in the arm of the sea below 
Cnmberland and Dumfries, and Wigtonshire, and the Stewatry of Kirkcudbright. 
45 G. 3, c. 45, as to the salmon in rivers in Carmarthenshire. 46 G. 3, c. 19. 
Pembrokeshire fisheries in the harbour of Milford. 

As to the taking of salmons, see 22 Bd. 4, c. 2. 11 H. 7, c. 23. 

(fi) 2 Inst. 478. 

(0) 13 R. 2, c. 19. The punishments were, the burning of the nets and engines, 
for the first offence ; imprisonment for a quarter of the year, for the second, and 
for a whole year, for the third ; and according to the words of the act, as their 
trespass increaseth, so shall their punishment. 

(p) 17 R. 2, c. 9. The conservancy of the River Thames above Stains Bridge 
seems to be in the Crown. It was so admitted by the plaintiff in his replication/ in 
a great case concerning the power of the water bailiff. 4 Burr. 1768, Bulbrook ▼. 
Goodere. Chitty's Fisheries, p. 262. 
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fffeservation and improTement of the fishery within the Thames^ &o., it 
was ordunedy that no one should wilfallj kill, or expose to sale any 
spawn, fry, or brood of fish or spatof oysters, or any nnsiieable, small, or 
unwholesome fish, or cateh, kill, or *deetroy any fish out of season, ^^^ .. 
or expose such fish to sale, or wilfully or knowingly buy, harbour, >- -I 
receiye, or use as food for hogs, or otherwise, any such spawn, &c. And 
for the preseryakion of the fry, &c., the Lord Mayor is authorized, upon 
application to him by the Court of Assistants, to order stakes to be 
driven into the riyer between the London markstone, above Staines Bridge 
and London Bridge, so as, nevertheless, that the navigation of the river 
be not hindered ; and no person is to presume to meddle with suoh stakes 
without lawful authority.(^) The same prohibition is continued by a 
subsequent aot,(r) and power is also given to the water bailiff to enter 
into the boats of fishermen, and to seise prohibited fish. Such unlawful 
fi^ih are to be brought before a magistrate, and being found to be so, 
either on view, or upon oath, are to be forthwith bumt.(5) With regard 
to the penalties for disobeying these statutes, it is provided, that the 
Court of the Mayor and Aldermen may make certain rules for (amongst 
other things) the preservation of the spawn and fry of fish, and may an- 
nex reasonable foifeitures for breaches of the same, so as the penalty do 
not exceed the sum of five pounds for any-one offl^nce.(^ And then it is 
declared by the second section, that for every offence or destroying spawn 
&c., such a sum of money shidl be paid as is directed by the rules and 
ordinances above mentioned. 

These acts are still in force. If the defendant would justify in tres- 
pass, his plea must shew that he took the oyster spat under circumstances 
which made the taking legal under the aforesaid Acts. The declaration 
was trespass q. c. f. The plea was, that the 1. i. q. was part of a naviga- 
ble river, and that the defendant was fishing for oyster spat : it was re- 
. plied that oyster spat was the spawn or young brood of oysters, and unfit 
for the food of man : the defendant rejoined that the public had a right 
to fish for oyster spat in a public river, and his pleading was held bad 
upon demurrer.(t«) 

• 

There is also a special act for the preservation of fishing in the River 
Severn. A penalty is awarded against such as destroy the spawn or fry 
of fish, and unlawful instruments to be destroyed. Conservators of the 
river are appointed, and there are surveyors of the jurisdictions of the 
lords of leets and franchises, and of the King's rights. (t;) 

^The statutes to which the attention of the reader has been p ^^ ^ 
above invited, seem more especially to concern fish which are t. -1 

(g) 9 Ann. c. 26, 8. 2. (r) 30 G. 2, c. 21, 8. 2. 

(t) Id. 8. 5. (t) 30 G. 2, c. 21, s. 1. See the stat 33 G. 2. c. 27. 

(«) 12 Ad. & EI. 13, Mayor of Maiden v. WooWet S. 0. 4 Per. & D. 26. Sap- 
posing that the defendant had pleaded that he took the oyster spat to bring it to 
perfection. Qnaere? 

{v) 30 Gar. 2, c. 9. 
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Uikeu ia riyers and arniB of the aea; t1i« next which w« fthall notice is 
<< An Act for the PreserTation of Sea Fish.'' It declares, that anj one 
who shall erect or set up anj new weiur along, the sea shore, or in any 
haven, harbour^ or croek, or shall willingly take, destroy or spoil any 
spawn, fry, or brood of any sea-fish, in any wear or other engine or devise 
whatsoever, shall forfeit for each offence the sum of 10/ , one-half to the 
King, and the other half to him who shall sue for the same«(i0) 

The taking prohibited by this statate has been held to mean a taking 
for the pnrpose of destruction. Debt was brought to recover a penalty 
of lOZ. for taking three gallons of oytJ^erfry and tpat^ in Colchester Har- 
bour, with a dredge« There was a second count for taking 100 bushels 
of spawn, and 100 bushels of brood of sea fish, towiti oysters with a drag. 
The defendant was a Colchester fisherman. The brood oysters in ques- 
tion were young spawn, fit to be laid down on beds, to grow till they came 
to be oysters. It appeared, that the small fish would thrive if laid down 
on proper ground, and that the defendant took the brood, which he had 
removed, to Colchester, to be laid down there on private lands for further 
growth and maturity, and to make them marketable. It was objected, 
Ist, that the taking must be with intent to destroy; and, 2ndly, that the 
act applied to floating fiA only. A verdict was taken for the plaintiff on 
the second count, with leave for the defendant to move to enter a nonsuit. 
The Court were of opinion, that the rule should be made absolute for en* 
teriug a nonsuit, on the ground that the acts of Parliament intended to 
punish those only who took the young fish for the purpose of destruction. 
For the object was to preserve, with a view to the moro beneficial nourish- 
ment and growth of that species of fish. Lord Ellenborough was strongly 
of opinion, and the rest of the Court inclined the same way, that the 
statute was confined to floating fish \ but it was not necessary to decide 
that point, because the fisherman had taken these young oysters with the 
expross intention of doing an act quite contrary to the offence pro* 
hibited.(x) 

In 1839, a convention was entered into between her Majesty and the 
King of the Fronch, defining the limits of the oyster fishing between 
Jersey and* the neighbouring coast of France. This convention was 
directed to be carried out by orders in Council.(y) 

r *Q^ 1 ^^^ ^^^ of 2 & 3 Vict. c. 96, which was only to enduro for a 
L J specified period, has been renewed by subsequent statute8.(2) 
Further provisions to effectuate the convention were enacted in the year 
1843, and to this latter act no limit appears to have been attached. 

Mr. Chitty observes upon the statute, that it is very inaccurately 
framed, in not giving a jurisdiction to convict of the offence against which 



w) 3 Jac. 1, c. 12, B. 2. 

2 M. A S. 668, Bridger, q. t y. Richardson. (y) 2 4 3 Vict c. 96. 

3 4 4 Vict c. 69. 5 4 6 Vict c. 63. 6 4 7 Yict c. 79. 
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ks proTifiions are dkeoted, and that tke. action of debt, qai tam, is, ooa- 
Beqaentlj, the only remedy .(a) 

The kind of fish which may be taken having now been mentioned, it 
remains to say something of the disposal of them, when caught; and 
here, tl^^ir marketable siae, together with the mode of selling thevy 
demand onr consideration. 

The policy of the law in respect of fish sold here in onr own markets, 
has been for many centuries to exclude foreigners, as far as might be, 
from any participation in the profits of sales; and also to establish a free 
market for fish, to the exclusion of monopolies. The ofienee of forestall- 
iqg the market was also regarded with peculiar jealousy by our ancestors, 
and the laws which forbid the anticipation of a free traffic are still in force 
against such as violate them. 

Before we proceed to speak of the fish markets, and of such fish as may 
be sold there, we will just dispose of the two points above alluded to: 
first, as to restrictions upon foreigners; and, secondly, as to the ofienee 
of forestalling. 

It had been forbidden, as early as the reign of Hen. 6, to buy any fresh 
fish of foreigners; and there was again another prohibition in the reign 
of Hen. 8, (except as to sturgeon, porpoise, and seal), againsPbuying of 
any stranger in Flanders, Zealand, Picardy or France, or upon the sea 
between shore and shore. When these acts expired, others succeeded, 
armed with similar restrictions, till at length, by the last celebrated 
statute for repealing the laws relating to the Customs^ and consolidating 
those provisions within a reasonable compass, the restriction imposed 
upon the importation of fish in the << Table of Pcohibitiona and Kestric* 
tions inwards," is as follows, and comprises the fish named underneath, 
that is to say, fish of foreign taking and curing, or in foreign vessels, 
except turbots and lobsters, stock fish, live eels, anchovies, sturgeon, 
botargo, and caviare.(&) 

*The forestalling the fish market was considered to be an rtoi-i 
offence in very eld times. It was declared, that no herring I- -I 
should be bought or sold in the sea, till the fishers were come up into the 
haven with their herrings, and that the cable of the ship should be drawn 
to the land.(c) However, by 5 Eliz. c. 5, s. 4, this provision seems to 
be somewhat qualified. It is enacted thereby, that no purveyor or other 
person shall, by virtue of any commission or otherwise, take any herring 
or sea fish, otherwise than by agreement of the owners or sellers of the 
aame fish, upon pain of forfeiting double the value of the herrings so 
taken. And any person, being the owner or seller of any such fish, may 
withstand such demands, or the demand of toll, without the goodwill of 
such owner or seller as aforesaid. Another enactment appointed certain 
great officers of the realm to take order for the selling and buying of 

(a) Chittj on the Qame Laws and Fisheriefl, 2Dd ed. p. 251. 

(6) 6 a. 4, c. 107, 8. 52. (e) 31 B. 3, st 2, c 1. 
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stock &h of St. Botalfy and wlmon of Berwioky and fish of Bristnity so 
that there might be a better market for the King and his (>eople.(d) 

Independently, however, of these statates, the offence in question is 
pnnishable at common law, by fine and impiisonment.(e) 

Haying mentioned the restrictions which are imposed upon fish, which, 
but for such prohibitions, would be brought into this country by 
foreigners, we come to •speak of our markets, and of one or two incidental 
matters. A very general abridgment, however, must suffice for the con- 
sideration of this topic, by reason of the numerous provisions which the 
Legislature has ordained on the subject of sales of fish.- 

Statutes have recently been passed at different times to regulate the 
market for this commodity, as, for instance, those relating to the buying 
and selling of herrings at Yarmouth Fair;(/) but the first remarkable 
act upon this point, was that for making Billingsgate a free market for 
the side of fish. 

. Thus, by stat. 1, of that statute,(^) any person may buy or sell any 
sort of fish in that market, without any disturbance or molestation what- 
soever. The second section exempts fishermen from paying toll there, 
except according to a certain rate specified in sections 3, 4, b, 6, and 7. 

r *d5 1 *^^ ^^^' ^' ^^ bought in the market might be sold in any 
L -< other, so that none except fishmongers should be permitted to 
sell in public or fixed shops or houses, being sound or wholesome fish. By 
sect. 10, any person taking or demanding any toll or sample or any other 
imposition, or set price, of any seafish whatsoever of English catching^ 
shall forfeit 10/., one-half to the King, and the other to him who shall 
sue for the same. 

By sect. 11, the practice among fishmongers of buying up all or the 
greatest part of the fish, and then dividing them amongst each other by 
lot, by which means they were enabled to fix their own rates, is forbid- 
den. The 15th section saves the ancient duty on cod and ling to his 
Majesty, for the service of his household, payable by such merchants as 
trade to Westmoney and Iseland. 

However, notwithstanding this statute, it seems that Billingsgate was 
considered a free market from time immemorial. A poor woman who 
cried fish was indicted, at the instance of the Fishmonger's Company, for 
forestalling, by buying fish at Billingsgate. And Holt, G. J., directed 
an acquittal, because there was time out of mind a market at that place ; 

(d) Id. c. 3. See also Id. st. 3,0. I, that doggen and lode ships, of Blackney 
Haren, shall discharge their fish there. 

(e) See 1 Ro. Rep. 11, Bex t. Davies. Sir Wm. Jones, 310, B. y. Pen. 
(/). 31 E. 3, St. 2, c. 2. 35 E. 3. An ordinance of Herring. 

Iff) lOkllW.Z, c. 24. 
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ad were it oiherwiM, all the fishmongers would be litble to proseoa- 
tioiiB.(A) 

The next statute of importance was 9 Anne, o. 26; and by the third 
section of that act it was declared^ that, for the more speedy punishment 
of offenders who were in the daily habit of exposing great quantities of 
unsizeable and unseasonable fish, no fish should be sold more than once 
within the market of Billingsgate, or within one hundred and fifty yards 
of Billingsgate Dock ; and that no person other than free fishmongers, 
in their houses and shops, situate and being in the said distance of one 
hundred and fifty yards, and not in the market, and other than fishermen, 
or the first importers of, or persons bringing up fish to that market, their 
wives, apprentices, fiictors, or servants, for the time being, actually hired 
for that purpose, should presume to sell, or expose to sale, any fish there, 
or within one hundred and fifty yards of the dock, on pain of forfeiting 
a sum not exceeding 10^., nor less than 5s., to be levied by distress, &c.(t) 

And it was ordained by sect 6, that, for the further preventing of fore- 
stalling, regrating, and exposing fish at unseasonable hours in the market, 
no fish whatever should be exposed to sale on board or on shore (within 
the limits of the market, or within *the said one hundred and ^ ^^^ ^ 
fifty yards,^ before three o'clock in the morning, from Lady ^ J 
Day to Michaelmas, and before five in the morning from Michaelmas to 
Lady Day, and so annually ; and that the proper officer should ring the 
bell appointed for that purpose, at the time and place aforesaid, under 
the penalty above mentioned. Affcer this followed the act for making a 
free market for the sale of fish in Westminster, for explaining, amending, 
and rendering the first act more effectual, and for further altering and 
repealing part of the same. These provisions, however, were neglected 
from time to time, and seldom, if ever, put in force, so that we shall do 
DO more than merely refer the reader to them in the note. They would, 
besides, be found very voluminous, even if it were more desirable to in- 
sert them at length. (Ar) 

In fact, the market became of so very little use, that an act passed in 
the subsequent reigo, for vesting the estate and property of the trustees 
of Westminster Fish Market in the Marine Society, for the purposes 
therein mentioned, and for discontinuing the powers of the said trus- 
tees.(^ 

In jnuch later times, a doubt arose whether the words of this statute, 
38 Geo. 2, c. 27, did not forbid the bringing of fish to any market of 
London or Westminster which was not in use as a public market at the 

ih) The King against , 1 Show. 392. 
t) See 8. 6, which imposes the forfeiture. 
k) 22 G. 2, c. 49. 29 G. 2, c. 39. 33 G. 2, c. 27. 

(I) 30 G. 3| c 54. The author was informed, some years since, that it had 
heen attempted to enforce some of these nearly obsolete penalties against fisher- 
men, for not entering their arrival at the Nore, bat without soceeas. 
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time of the passing of the act; upon which it was OfdalneS by 4 Wm. 4, 
c. 19, that nothing in the said act of Geo. 2 should prevent anj kind of 
fish from being brought for sale to any market of London or Westmin- 
ster, and that no punishment or penal^ should attaoh to them for so 
doing. 

In Stat. 22 Geo. 2, e. 49, s. 21, there is a general provision which de- 
serves attention. It is provided by that section, that whereas an act of 
Geo. l,(n>) had prescribed certain lengths or sixes under which oertaia 
fish therein mentioned should not be taken ; and whereas several of the 
said fish had beeu taken with a hook, and though thrown into the 
sea could not be preserved alive, fish under such dimensions as are pro^ 
hibited by the recited clause, may be exposed to sale, or exchanged for 
goods, provided such fiah are taken with a hook, and so not fit or capable 
of being preserved alive. 

r *d7 1 ^^ having been enacted by 29 Geo. 2, c. 39, s. 1, that a *pen. 
*■ -J alty should be imposed on fishing vessels employed for the sup. 
ply of the London and Westminster markets, which should break bulk^ 
or sell their fish before their arrival in the river, or should not enter 
their arrivals or not sell their fish within eight days afterwards ;(n) 
and this provision haying been found inconvenient as it respected 
the sale of eels, it was altered as far as the sale of that kind of 
fish was concerned. Thus, by 42 Geo. 3, c. 19, in case any such fishing 
vessel shall be freighted or loaded, in the whole or in part, with live 
eels, and the fishermen, or other persons, natives or foreigners, being 
owners of such live eels; or having the power to sell and dispose of the 
same, shall sell off the whole quantity of such live eels within twenty, 
eight days after the arrival of such vessel at the Nore, and shall in all 
other respects comply with the directions of the above mentioned acts ; 
then the sale of the cargo shall be as good a sale as if made within eight 
days, according to the old provisions of 29 Geo. 2, c. 39. 

We come now to the general act for the better supplying the cities of 
London and Westminster with fish, for reducing the exorbitant price of 
this article, and for the protection and encouragement of fishermen. By 
2 Geo. 3, c. 15, s. 1, any person, although not a fisherman by trade, may 
buy (subject to the restrictions afterwards mentioned,) at any market, sea 
coast, creek, port, haven, bank of any river, or place in Great Britain, 
any fish in season, not unsizeable, or under the legal dimensions, paying 
the usual and accustomed dues ; and he may, moreover, sell the same 
again in any fish or flesh market, paying the usual stallage, Covent Gar. 
den market excepted, (o) Provided that such fish be not resold by the 
first purchaser before it arrives at London or Westminster, under a pen. 
alty of 20Z.( p) The fish, moreover, may be sent to the plaoe of con. 
signment, without being stopped in any city, market town, or place, in 
order to be sold or exposed for sale there, under any pretence of any 



I 



tn) 1 G. 1, St. 3| c. 18, B. 7. (n) See note (b) p. 96. 

o) Sec. 2. (p) Sect. 3. 
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ensiom or wnge wIist80eTer.(9) The 6ih, 6tli, and 7th aeetioDfl velate 
to fish eamsgesy and by fleet 8^ no toll shall at any time be paid for any 
saefa fish earriage returning ^thoot fish, or for any horse drawing the 
same back eraptyy for passing on any tnrnpike road, &o., <nr for any horse 
refenming from drawing any snoh fish earriage when laden, although such 
horse be rode by the driver of the carriage, and although such horse do 
not draw back any such empty fish carriage. 

By 8. 9. If any game, or other thing than fish, or the implements of 
the carriage, be put therein, to be conveyed thereby, ♦the person ^ ^^^ -. 
so putting the ganne, Ac., in, shall forfeit 5^. ; and if the driver take L J 
up, or sufier any passenger, game, &o., to be carried therein, he shall for* 
feit 40«.; and if he do not pay, he shall be sent to gaol for one month, 
and kept to* hard labour. Next, if any fish carriage shall have broken 
bulk, being consigned to the London or Westminster Markets, before the 
same shall have been brought into the weekly bills of mortality ; or, if 
any fish shall have been sold before it shall have been exposed to sale at 
those markets, the owner, or other person having the care of it, shall for. 
feit 102. for every offence.(r) Then the fish being brought up, is to be 
sorted with all convenient speed, and offered for sale in some publio 
market, (unless it be Sunday, and in that case, on the Monday morning 
following,) and, until such exposure for sale, no part of such fish shall be 
sold by retail, on the pain of a forfeiture of 10/. for each offence, (s) Pro- 
rided, that nothing in the act shall be construed to prohibit the selling 
of mackareV, which shall be brought by any such fish carriage as afore, 
said, before or after divine service on a Sunday.(<.) 

The two next sections speak of contracts for fish. By s. 13, all such 
contracts, except for salmon and lobstors are vacated, and the parties dis- 
charged from any penalties incurred by a breach of them ; and persons 
eontraeting in future for fish, other than for salmon and lobsters, (u) be- 
fore such fish may be brought to market, and exposed for sale in the or- 
dinary manner, are made liable to a penalty of 50/. (t;) And no contract 
even for salmon and lobstors, shall continue in force for a longer period 
than one year, to be computed from the date of the contract, or if such 
contract be by parol, from the time of entering into such contract or 
agreement. («7) 

The next section provides against the same mischief of dividing the 
fish among the vendors by lot, which the statute of William so strongly 
prohibited. No person shall employ, or be employed, in buying in any 
market at London or Westminster, or elsewhere, within the bills of mor- 

■ 

[q] Sect. 4. (r) Sect. 10. (t) Sect. 11. 

(t) Sect. 12. The reader will be careful to observe from session to session 
whether the Saodaj Trading Preyention bill may have passed. Some alteration 
maj, possibly, be made in these matters, shonld that bill become law. 

{u) fint bj a subsequent section, this exemption is extended to salt or dried fish, 
oysters, carp, and tench. Sect. 36. 

(v) Sect. 13. 

(v) Sect 14. As to the mode of proceeding, sec. s. 37, poit, in this Chapter. 
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ialiij, any fish brought tbere to be sold, so aa tbat tbe same abonld be 
diTided in lots or shares amongst any fishmongers or others, in order to 
be snbseqnently resold^ or sold by retail ; nor shall any fishmonger b^y 
r *QQ 1 ^^ those markets any fish except for his own sale or nse. The *for. 
L- J feitnre for each of the above offences^ is 20^.(;i;) And if any 
proprietor of fish, or salesman, or person intrusted or employed to sell 
fish in any public market, shall refuse to sell, or shall enter into any con- 
federacy or agreement not to sell any fiish brought there or exposed to 
sale, he shall forfeit 20/.(y) 

And further, all fish of the respective sorts hereafter specified, shall 
be publicly exposed for sale at the first hand, and shall not be sold in any 
greater number or quantity in any one lot or parcel, or by any greater 
weight in any one lot or parcel, in Billingsgate Market, or within one 
hundred and fifty yards of Billingsgate Dock, or in any other market 
within the bills of mortality, than is hereafter directed. Each lot or 
parcel is to connst only of one sort of fish. 

Fresh salmon, sturgeon, large fresh cod, skait, pike, turbot, bret, brill, 
pearl, Kingston, ling, and dory, by the single fish. 

Half fresh cod, not more than two in each lot. 

Quarter fresh cod, not more than four. 

Mullet, cod fish, salmon trout, and other trout, not more than two. 

All small cod, not more than twenty-four. 

Such fish are to be sold in such quantities in Billingsgate Market, or 
within one hundred and fifty yards of the Dock. In any other market, 
not exceeding eight in one lot. 



Not exceeding in one lot 



Ail small pike 
Large haddock 
Small haddock 
Perch above six inches long from the 

eye to the fork of the tail . 
Carp, gurnet, tench, and sea-bass 
Thombacks .... 
Large soles ...» 
Small soles .... 



In Billingsgate 
Market, or within 
160 yards, Ac. 



6 

4 

24 

12 
6 
2 

4 pair 
8 pair 



In any ather Mar- 
ket, &c. 



4 
2 

8 

8 
4 
1 

2 pair 
4 pair 



(x) Sect 16. 



(y) Sect. 16. 
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Not exceeding in one lot. 



Maokarel^ whitings, whiting poats, 
plaice, dabbs, herrings, pilchards^ 
garb fish, flonnders, maids . 

Smelts .••••. 

Eels 



Large lobsters and crabs [of eiiher 
sort] 

Small lobsters and crabs [of either 
sort] 



In Billingsgate 
Market, or within 
150 yards, kc. 



60 . . 

52 . . 
201b. weight 



20 



40 



In any other Mar- 
ket, Ito, 



80 
26 

101b. weight un- 
less any single fish 
should exceed that 
weight. 

10 

20 



*TheD, if any person shall sell or bny any such fish at the first ^^^^ ^^ 
hand, in defiance of the rules above laid down as to quantity, or L J 
shall sell, or offer for sale, more than one sort of such fish, he shall forfeit 
52.(2) However, a smaller number of fish, or a lesser weight of eels 
than makes one lot, may be sold or exposed for 8ale.(a) 

By B. 19, no fish was permitted to be sold again, or exposed for sale on 
the same day in the London markets; but the buyer might sell it, if 
sound and wholesome, in any other place ; but this section is repealed.(&) 
The next section relates to the putting up an account of the sorts and 
quantity of the fish to be sold, in large legible characters at the fish stand. 
Any other fish of the sorts above-mentioned, which shall come to market 
in the course of the day, must be included in such account, and the 
accounts are to be kept up undefaced until all the fish be sold, or the 
market be over, upon pain of forfeiture of 52. And if any person shall 
wilfully take down, deface, or alter these accounts, or cause, &c., he shall 
forfeit 4:08.(c) Moreover, no fisherman, mariner, or other person em- 
ployed on Doard of any fishing ship, &c., shall, after her arrival from 
fishing, wilfully destroy, or throw away fish brought from sea in any such 
vessel, or caught in any navigable river, and so brought, unless it be 
unwholesome, perished, or unmarketable, except sprats, remaining unsold 
at the close of the market to which they have been sent. The offender 
against this regulation is to be committed, *and kept to hard r^iA-i-i 
labour for any time not exceeding two months, nor less than one ^ ^ 
week, at the discretion of the ju8tice.((^) 

(z) Sect 17. (a) Sect. 18. 

(b) By 36 G. 3, c. 118, s. 1, this section is repealed, and bj s. 2, fish may be sold 
bj retail in Billingsgate Market, and within one hundred and fifty yards of Billings- 
gate Dock, once, but not oftener. Sect. 3 invests the lord mayor, aldermen, and 
common council with the same jurisdiction over the retail market at Billingsgate, 
as orer the other public markets of the city. Sect. 4 makes the act a public act. 
See also 42 G. 3, c. 19. 

(e) Sect. 20. (d) Sect 21. 

April, 1858.— 8 
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The twentj-aixth aeetion prescribes the jarisdiction and the mode of 
reooyering penalties. All justices of the peace shall determine the 
offences within their respective jurisdictions. The forfeiture is to be paid 
within twenty-four hours after conviotioni unless otherwise limited; such 
conviction/ to take place, either upon confession, or oath of a witness. 
The penalty may be levied under a warrant of distress and sale after five 
days, rendering the overplus; and for want of sufficient distress, the 
offender, except the driver of a fish carriage, whose punishments are pre- 
scribed by previous sections, shall be sent to prison on the application of 
the proprietor, and be kept to hard labour for any time not exceeding two 
months, unless the money be sooner paid. The prosecution, however, 
must be instituted within three months next after the offence; and those 
who have suffered imprisonment in default of payment, shall not be liable 
subsequently to pay the penalty .(e) 

The twenty-eighth section declares, that if any person having oon- 
tracted for fish, contrary to the intent of the act, shall, before information 
made against him for the same, inform against any other party concerned 
in such contract, which party shall be subsequently convicted upon saeh 
information, he shall be released from the penalty incurred, and shall 
moreover have. one moiety of the penalty forfeited by reason of the con- 
viction of the person he has informed against. Further, with regard to 
witnesses, they may be summoned, and examined on oath on behalf of 
the prosecutor, and if they refuse to appear, or appearing, refuse to be 
examined, they may be committed for any time not exceeding fourteen, 
nor less than three days, unless they shew just cause for such their 
refosal. To compel their appearance, the justice is empowered to issue 
his warrant//) Should any person, against whom a warrant may have 
been issued ror any offence against the act, be out of the jurisdiction of 
the justice who has granted the warrant, any justice for the county, &c., 
where that person may be, may indorse the warrant, (proof having been 
first made on oath of its having been signed,) and hQ may either hear and 
detdrmine the matter upon the apprehension of the offender, as if it had 
originally arose within his jurisdiction ; or he may return such offender 
to his original county, there to be dealt with according to law,(^) One 
moiety of all penalties, not otherwise appropriated by the act, is to be paid 
r*1091 ^ *^^ person who shall prosecute an offender to conviction, *and 
I- J the other moiety to the treasurer of Greenwich Ho6pital.(^) 

An appeal to the next quarter sessions is allowed by the thirty-second 
section, eight days' notice being given previously, together with security 
to prosecute the appeal with effect. If there be not time to give the 
required notice, the appeal may be made to the subsequent sessions, when 
the justices shall come to a determination, and award costs at their dis- 
cretion. Such costs, as well as any forfeitures which may be adjudged, 

(«) Sect 27. (/} Sect 29. (ff) Sect 30. (h) Sect 31. 
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shall be levied by distress and sale, either of goods of the partji or of 
those of his security, in ease no sufficient distress be found in the first 
instance, (t) 

No order or proceedings of jastices shall be quashed or vacated for 
want of form only, and the order made by the sessions shall be final, and 
no proceedings of any justice out of or in sessions, shall be removed by 
oertiorari, letters of advocation, or suspension, or otherw]8e.(^) Six 
calendar months are prescribed as the time within which an action must 
be brought for any thing done in pursuance of the act, the general issue 
may be pleaded, and the special matter given in evidence, and treble costs 
shall be awarded against the plaintiff if he fail in his Buit.(/) 

All the provisions and regulations with respect to the place within the 
weekly bills of mortality, touching the sale or buying of fish, and all 
penalties for the non-observance thereof, shall extend to the parish of 
Saint Mary-le-bone, and be in force there.(m) 

By section 37, it is declared, that no justice shall receive any informa. 
tion against any person for any offence committed in making contracts 
for the buying up of fish contrary to the act Such money payable by 
way of forfeiture for such conduct, shall be recoverable only, with double 
costs of suit, by the informer, in some Court of Record at Westminster, 
where no essoin, &c. One moiety shall be paid to such informer, and the 
other to the treasurer of Greenwich Hospital. 

There are two statutes relative to the granting bounties for taking and 
bringing fish to London and Westminster, Ac. The preamble of the first 
of these states the expediency of promoting a supply of fresh fish; and 
the act declares, that the Lords of the Treasury, or any three of them, 
may give and grant, out of *the surplus of the moneys granted in r»i ao-i 
the last session of Parliament, for the purchase of stores of herrings, I- * 
such premiums, sums of money, bounties to persons taking and bring- 
ing fish to the markets of London, Westminster, or any other city, town, 
or port in the United Kingdom, and may make and publish rules and 
regulations in relation to the taking and bringing to market such fish, 
and may regulate the amount of such bounties, and the terms and con- 
ditions, upon which the same shall be granted ; and may cause the same 
to be paid in such sums, and at such times, and in such manner and pro- 
portions, and annex such penalties and forifeitures for the breach of any 
such rules, &c., as shall seem to them best suited to the promoting the 
beneficial purposes of this act ; and also to make any allowances, and ap- 
ply any such sum or sums of money as they shall think necessary in 
the payment of any expensesjncurred in the prompting and encouraging 
an increase in the supply of fish.(n) But no bounty to a single vessel 
was to exceed 600/. ; nor shall the whole amount go beyond 30,000/. (o) 

(0 Sect. 32. (k) Sect 33. (A Sect 34. (m) Sect. 36. 

(n) 41 O. 3, c, 99, s. 1. (o) Sect 2. 
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An accoant of tbe amount of anch bonntiea, of the qnantitiea of &h in 
respect of which they might have been given, and of the ports or places 
to which the same should have been brought, was to be laid before Par- 
liament within fourteen days after the commencement of the next ses- 
sion, (f) 

Then followed an act for the amendment of this last mentioned sta- 
tute. Its preamble set forth, that in pursuance of that act, 6000^. had 
been paid into the Irish Exchequer, for the purposes thereof; but that 
the greater part had not been applied, and that it would be expedient to 
lay it out for the encouragement of the fisheries and navigation on the 
Coast of Ireland. And it was ordained that the Lord Jjieutenant, &c., 
might grant that sum or any part of it, for the purposes of assisting 
any person in enlarging, improving, or rendering more secure any har- 
bour on the coast there, fit for the reception of fishing or other vessels 
arriving there for the purpose of purchasing fish caught or cured upon 
the said coasts, according to the Lord Lieutenant's discretion. («) 

And further, that whenever the Lord Lieutenant, &c., should, on appli- 
cation made, be of opinion that any harbour could be so improved, a plan 
and survey of the harbour should be laid before the Lord Lieutenant, 
&o., or the chief secretary, together with an estimate, verified upon oath 
r^'ICUn ^^ ^^^ p&rty making tbe same. *Then if the Lord Lieutenant, 
^ -I &c., should approve of the estimate, and as soon also as a sum 
equal to one-half of the estimate should be paid or secured to the satiis. 
faction of the Lord Lieutenant, or the chief secretary, and also satisfac- 
tory security given that the party in question would bear any expenses 
exceeding the estimate necessary to be incurred in order to complete the 
improvements, the Lord Lieutenant, &c. might order a sum equal to the 
moiety of the estimate, to be paid out of the Irish Exchequer, to be ap- 
plied towards the improvements proposed, but in such sums, and at such 
Umes, and in such manner and proportions, and under such rules, &c., 
and subject to such forfeitures for any breach of rules, &c., as the Lord 
Lieutenant^ &c. might see fit towards promoting the beneficial purposes 
of the act. The improvement to be forthwith completed agreeably to the 
plan and survey, or such other plan as the Lord Lieutenant, &c., might 
approve, provided the execution should not exceed the estimated ex- 
pen8e.(v) And, lastly, if the actual expense should exceed the estimate, 
all such excess was to be defrayed by the person entering into the afore- 
said security.(to) 

With respect to the third point, namely, the manner by which the fish, 
may be lawfully taken, it seems most proper to refer the reader to the 
Chapter on User, where the mode of exercising each right connected with 
the enjoyment of water is discussed at large. The important subject of 
nets together with the various customs touching the landing of fish, when 
caught^ will be found there. 

it) Sect 3. (ti) 46 Q. 3, c. 64, s. 1. (v) 45 G. 3, c. 64, 8. 2. 

(w) Sect 3. 1 G. 4, c. 103. 
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We proceed, therefore, to speak of the season for oatohing fish. And 
first, with respect to salmons, which have been especially protected by 
the Legislature during their fence months, it was declared, that inas- 
much as salmon had become scarce in consequence of the great destruc- 
tion which had been made of them in the Thames, no person should take 
any salmon in that rirer between the 24 th of August and the 11th of 
NoTember.(as) The penalty is now regulated by a subsequent act, and 
may be imposed at the discretion of the mayor and aldermen, provided 
there be not a higher forfeiture than 5/. for one single offence.(^) Then 
with respect to salmon in the Severn, Dee, Wye, Teame, Were, Tees, 
Kibble, Mersey, Dun, Air, Oase, Swaile, Calder, Wharf, Enre, Derwent, 
and Trent, they might not be taken between the 81st of July and the 12th 
of November. To use the *words of the statute, <<no one shall ^ ^^ ^n . -■ 
kill, destroy, or vrilfully hurt any salmon of any kind or sixe ■- ' -I 

in any of the said rivers,'' during that period, on pain of forfeiting 5/. 
with the fish and the nets, &o.(z)(aj It seems, says Dr. Bum, that the 
fish, so illegally taken, are forfeited to the King.(i) 

But this portion of the act of 1 Geo. 1, c. 18, is repealed (though only 
90 far) by the 6 & 7 Vict. c. 33, s. 1. The statute efiects the repeal of 
1 Greo, 1, c. 18, as far as concerns the days between which salmon of any 
kind or size are to be taken, killed or destroyed, or wilfully hurt, in 
the said rivers, (t. e., the rivers, Severn, &c.,) and the penalties therein 
mentioned. The 2nd section extends ail the provisions of the stat. 58 
Greo. 8, c. 43, to the rivers mentioned in 1 Geo. 1, c. 18, such provi* 
sions, of course, excepted, which the 6 & 7 Yict. c. 88, repeals. The 
3rd section provides for cases where any of the rivers mentioned in 1 
Geo. 1, c. 18, or which the provisions of 58 Geo. 8, c. 48, apply, hap- 
pen to run between or form the boundary of two adjoining counties. 
In this case the justices of either county, at their quarter sessions, upon 
the neglect of the justices of the adjoining county to fix the fence days, 
may themselves fix such days for the protection of salmon trout, &c. or 
any brood, &c., of the same, in any portion of a river forming the boun- 
dary. The 4th section prescribes a kind of umpirage. For if the jus- 
tices of the two counties cannot agree, the justices of the county next 
adjoining, through which the lower course of the river shall entirely 
pass, shall fix the days, upon notice from the clerk of* the peace of either 
of such adjoining counties. If there be no such county, then the jus- 
tices of the county, through which the upper course passes, shall be called 
upon. Provided that the first of such fence days be some day between 
the days proposed by such adjoining counties for the commencement of 
such fence days, and the last of such days shall be a day between the 
days proposed by the said adjoining counties for the determination of 
such fence days. The 5th section gives jurisdiction over offences, in 

(z) 9 Ann, c. 26, 8. 2. (y) 30 G. 2, c. 21, s. 1. 

(z) See ante, for the punishment for non-pajment 
a) 1 G. 1, St. 2, c. 18, 8. 14. (b) Vol. 2, p. 396, ed. of 1820. 
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the cases of boundary, to any justice or justioes aoUng for one or either 
of such counties. The 6th section repeals the stat. 58 Oeo. 3, c. 43^ s. 
4; with reference to taking and selling spawn, &c. And by sect 7, no 
person shall, upon any pretence whatsoerer, at any time after the days 
fixed as aforesaid for the fence days, take, kill, or destoy, or haye ia pos- 
session, either on the water or on the shore, or shall bring to shore, or 
cry, or carry about, sell, offer, or expose to or for sale, or shall exchange 
V*'i(\l+'\ ^^^ ^^^ goods, &c., any spawn, or fry, or *brood of fish, or 
L T J nnsiieable fish, or any kepper or shedder salmon, being un- 
seasonable salmon, caught during prohibited periods. Any. conservator, 
or other person appointed under 58 Geo. 3, e. 43, or this act, may seise 
any such spawn, &o., with all baskets and packages, and may deliver the 
person, on whom the same may be found, to a constable or peace officer, 
who shall have possession of the spawn, and baskets and packages. The 
offender must then, together with the matters seised, be conveyed before 
a magistrate, and upon conviction, the spawn, and the baskets and pack- 
ages shall be forfeited, and be delivered by order of the magistrate, to 
the person who shall have seized and prosecuted to conviction the offen- 
der. And the penalty for the offence shall be a sum not exoeeding 10^., 
nor less than 5/. By sect. 8, all the powers, &c., and penalties, &c., of 
the 1 Geo. 1, c. 18, and 58 Geo. 3,' c. 43, shall be applied to this act. 
Then by 11 & 12 Vict. c. 52, whereas it is expedient to remove doubts 
which have arisen, whether the acts of 58 Geo. 3, c. 43, and 6 & 7 Vict. o. 
33, extend to tributary streams, and whether the latter statute extends to 
salmon trout, and fish of the salmon kind. The 1st section expressly affirms 
the extension of those statutes to tributary streams. The 2nd section 
affirms also such meaning to embrace salmon trout, and fish of the salmon 
kind, in like manner as if salmon trout, and fish of the salmon kind, had 
been mentioned in all oases were salmon is mentioned in those acts. But 
this act is not to be retrospective, (s) 

By 1 Geo. 1, st. 2, c. 18, s. 15, whereas several fishmongers of Lon- 
don and other cities and towns, by themselves, or their agents, frequently 
buy and contract with the fishermen using the said Rivers of Severn, 
Dee, Wye, Teame, Were, Tees, Kibble, Mersey, Dun, Air, Ouze, Swaile, 
Calder, Wharf, Euro, Derwent, and Trent, or others employed by them, 
for great quantities of salmon to be taken in the said rivers, which gives 
great encouragement to the taking salmon there of unsiseable lengthsi 
and at unseasonable times; it is enacted, that no such salmon shall be 
sent to London to such fishmongers, or their agents, that shall weigh 
less than six pounds each fish ; and every person buying selling or send- 
ing any such salmon of less weight than six pounds, who shall be con* 
victed thereof in manner as aforesaid, shall forfeit the sum of ^L for 
every such offence, besides that the fish so to b e bought and sold ; one 
moiety of the said sum and fish to be paid and distributed to the 
informer or informers, and the other moiety thereof to the poor of the 
parish where such offence shall be committed ; the said sum^ if not 

(z) Sect. 3. 
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fwid upon eoDTiotioii to be *leiried hj distress and sale of tbe ^^^ ^^^ 
offender's goods and ofaattels, by warrant nnder tbe band and I- ; J 
seal of the jastioe or justices of peace, before wbom he shall be oon^ 
fietedy as aforesaid, rendering the oyerplas, if any be, 0¥er and above 
tbe charges of socb distress, to the owner ^ and in de&nlt, of snob snfi- 
ctent distress, the offender eliall be oommitted by snch jostice or justieee 
to the boose of correction, or other county gaol or prison, there to be 
kept io hard labour for the space of three months, unless the said forfeit 
inre shall be in the meantime paid. By sect. 16, a punishment under 
this act shall relieve the ofiiMider from the penalty of any other law in 
respect of the same offence. By sect. 17, an appeal is given to the next 
general quarter sessions. 

But there is an exception, in a subsequent act, of the River Kibble. 
"The respective owners and proprietors of the fisheries and fishings in that 
river, together with all other persons entitled to fish therein, their lessees 
servants, &c., may take any salmon peal, or salmon kind therein, between 
the Ist of January and the 15th of September, and sell the same within 
the time aforesaid, (js) The same penalties are awarded againdt persons 
catching salmon out of season in this river, as were prescribed by the act 
of Greorge I.(o) 

The statute of Westminster, which first restrained the common law 
right of taking salmon, speaks generally of all waters within the realm, 
and yientions particularly the Humber, Onse, Trent, Done, Aire, Der<: 
went, Wharf, Nid, Tore, Swale, Tees, Tyne, and Eden. Most of these 
rivers, are, however, mentioned in subsequent acts, as we have just seen ; 
but the season for taking the salmon in such as are not so included, 
is from the Nativity of our Lady unto St. Martin's Day.(6) The penalty 
for disobedience has been already alluded to in a former page.(c) The 
times prohibited are, therefore, between the 8th of September and the 
11th of November.(<f) And Lord Coke observes, that fishermen^ for a 
little lucre, did much, harm by fishing for salmon at unseasonable 
times.(e) 

Again the taking of salmon was prohibited from Michaelmas until the 
Purification, in the Rivers Lon, Wyre, Mersey, Rybble, and all otfher 
waters in the county of Lancaster ;(/) but nearly *all these rivers r,|cj a^-i 
have been mentioned in subsequent statutes, wherein an altera^ i J 
iion of the season has been made ; and this statute, consequently, will 
only apply to such waters, in the county of Lancaster, as have not been 
80 Bubeequently noticed. 

There is, moreover, the following general provision concerning the pro* 

(z) 23 G. 2, c. 26, 8. 7, (a) Id. 8. 8. 

h) 13 Ed. 1, c. 47, recognised and enforced by 13 B. 2, c. 19. 17 R. 2, c 9. * 
[e) Ante, p. 85. {d) 2 Inst. 478. (e) Ibid. 

[/) 13 R. 2, c. 19. The season for taking salmon in tbe Southampton and Wilts 
rivers, is the same with that mentioned in 13 Ed. 1, c. 47, supra, 4 Ann. 3. 21, 1. 1. 
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tection of salmon. By 55 0«o. 3, o. 48, s. 2, where no proYuion is made 
bj any act now in force, for limiting the times for taking salmon in 
any river in England, the justices, at their quarter sessions, are required 
to fix certain, not exceeding one hundred and fifty, days in each year, for 
each river within their respective counties, to be fence days in the several 
rivers ; and, during that time, no such fish shall be taken, nor any brood 
or spawn thereof. And the justices are empowered, at sessions, to vary 
annually the number of such days, and the period of their oommencement 
This step must, however, be ti^en at the request of some person, who 
shall give notice of his intention to apply, in some newspaper, usually cir- 
culated within the county. 

Young salmons shall not be taken nor destroyed by nets, nor by other 
engines, at mill pools, from the midst of AprU unto the Nativity of St. 
John the Bapti8t.(^) These young salmons mean salmon peals, or 
salmon smelts ; they are so called salmon sews, or salmon issues. (/^) 

For the preservation of pilchards, it is ordained that no person shall, in 
any year, -from the Ist of June until the last day of November, presume 
to take fish in the high sea, or in any bay, port, creek, or coast; of or be- 
longing to Cornwall or Devon, with any drift-net, trammel, or stream-net, 
or other such net, unless, it be at the distance of one league and a half, 
at least, from the respective shores, upon the penalty of forfeiture of the 
said nets so employed, or the full value thereof, and one month's im- 
prisonment^ without bail or mainpriae.(t) 

And no action will lie for an infringement of a right to take pilchards, 
if a statute creates a penalty for such infringement. As in the case of 
the pilchard fishery of St. Ives. The passing from one stem into another 
was prohibited under a penalty and the mode of recovering it was specifi- 
r«1 071 ^^^7 provided. The plaintiff '*'having a right under a local and 
^ -I personal act which prescribed the penalties above mentioned, was 
about to inclose fish in his net, but was obstructed by the defendant, who 
captured the fish in another net. Here it was held upon motion in arrest 
of judgment that the action would not lie.(A;) 

A statute for the preservation of lobsters declares, that, whereas the 
principal time for the spawning of lobsters is from the beginning of June 
to the first of September, in which three months the lobsters crawl close 
to the shore, to leave their spawn in the clinks of the rocks, and as much 
under the influence of the sun as possible — no fisherman or other person 
shall with trunks, hoop-nets, or in any other way, take, &c., any lobsters 
on the sea coast of Scotland, from the first of June to the 1st of Septem- 
ber, under a penalty of 6^. for each offence, to be recovered by any one 
suing the same, upon a summary complaint before two justices of the 

(ff) 13 Ed. 1, c. 47. 13 R. 2, c. 19. Il R. 2, c. 9. 

(A) 2 Inst. 478. (i) 13 k 14 Car. 2, c. 28, 8. 1. 

(it) 17 Law J., Q. B. 163, Stevens v. Jeacocke ; S. G. 11 Q. B. 731. 
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•hire on the ooasi where the offenee shall happen to have been oommit- 
ted.(0 

« 

There are yet some regolationa reapecting particular fisheries^ which 
remain to be noticed. 

'Bmty as to the white herriDg fishery. We have a great number of 
statutes affecting this branch of our trade, but they are by far too volami- 
nous to be comprised at length in a general treatise of this nature. The 
reader is, therefore, referred to them in the note.(m) 

With regard to the season for taking pilchards, somethiug has been 
already said. It is further ordained, concerning the trade of these fish, 
that pilchards and tumathoes in cask, shall be bought of the owners and 
adventurers in fishing only, or with their express allowance, on pain of 
forfeiting the fish and casks, or their full value, half to the King, and 
half to him who will *sue for the same.(n) Again, if any owner, pn-i ao-i 
partner, &c., shall fraudulently purloin, &c., dispose of by sale, or 1* -I 
otherwise, or cause, &c. out of the nets, boats, or cellars, any pilchard-fish 
without leave of the proper owners, and major part of the company re- 
spectively, he shall pay treble the value in satisfaction to the parties so 
wronged, and be sent to the House of Correction for three months. (o) 
And, lastly if any idle or suspicious person or persons, shall in the night 
assemble, and flock together about the nets, boats, or cellars belonging to 
any pilchard craft upon any of the coasts of Cornwall or Devon, having 
no business there, and being warned by the company or owner of such 
boats or cellars to be gone, he shall, upon complaint made to a justice, 
and refusing so to depart, forfeit 5s. to the use of the poor of the parish, 
or be set in the stocks for five hour8.(/>) 

There are also several statutes for the regulation and encouragement of 
the Greenland and southern Whale Fisheries, to which we can do no more 
than invite attention, by referring to the several provisions in the 
note.(g) 

(Q 9 G. 2, c. 33, 8. 4. 

(m) 23 G. 2, c. 24. 26 G. 2, c. 9. 28 G. 2, c. 14. 11 G. 3, c. 31, expired. 12 G. 3, 
c 58, 8. 6, expired. 26G. 3, c. 81.* 27G.3,c.lO. 35G.3,c.56. 39G. 3,c. 100. 
48 G. 3, c. 110. 51 G. 3, c. 101. 52 G. 3, c. 153. 55 G. 3, c. 94. As to the packing 
of herrings, see 1 1 H. 7, c. 23. 15 Car. 2, c. 16. And also 5 El. c. 5, ss. 6 ft 7, that 
no herring not salted, packed, and casked snfficientlj, should be brought in a 
stranger's bottom ; with a proviso excepting herrings brought in by shipwreok. 

(n) 13 k 14 Gar. 2, c. 28, s. 3. (o) Sect. 4. 

Ip) Sect. 5. See also 16 G. 3, c. 36. An act for the encouragement and im- 
proTement of the pilchard fishery, carried on within the Bay of St. Ires, in Corn- 
wall. 31 G. 3, c. 45. 45 G. 3, c. 102. 48 G. 3, c. 68. 

(q) See as to the Greenland fishery, 15 Car. 2, c. 16. 4 & 5 W. ft M. c. 19. 1 

* It was held by the Court of Bzcheqner, that the bounty giren by this statute 
on the buss (a vessel) fishery, for herrings, was not payable where the buss lay in 
port, and sent out her boats to fish. 3 Anstr. 926, Edgar t. Millar, in Error from 
the Court of Exchequer in Scotland. See, howeyer, 14 2 G. 4, c. 79. 11 G. 4, 
and 1 W. 4, c 54, repealing the bounties. 
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Also to protect and xegolftte tlie Newfoundland Piaheriesi for which 
see the Dote.(r) 

. The like alao regarding the Scotch- Fi8herio6.(s) 

[*109] *And the Irish fi8herie8.(<) 

There is a prohibition against Scotch weirs erected in rivera between 
high and low water mark; and likewise in rivers where the water is pep- 
fectlj salt.(tt) 

Some notice, however, must be taken of the statute 42 G^o*. 8, c. 77, 
the act for permitting British ships to carry on fishing in the Pacific 
Ocean without a license from the East India or South Sea Companies, 
because there have been some cases upon the subject. The act declarea^ 
that it shall be lawful for any British built ship, owned and navigated ae- 
cording to law, to pass through the Straits of Magellan, or round Oape 
Horn, and to carry on the fisheries in the Pacific Ocean, from Gape Horn 
to 180 degrees of west longitude from London, and to trade within Ae 
same limits, without having obtained any previous license, &c., from the 
Court of Directors, &c., or the governor and company of merchants trad- 
ing to the South Sea. A question arose, whether vessels might trade 
without fishing, under this acjb, or whether it was incumbent upon the 
owners of such ships to combine fishing with their trade. The matter 
arose in an action upon a policy, where it was contended, that the master 
of the vessel had not procured a license from the South Sea Company, 
The jury found for the plaintiff; and upon a motion to enter a non* 

Ann. St. 1 c. 16. 11 G. 3, c. 38, Tlrtoally repealed by 26 G. 3, c, 41, ss. 14 and 17, 
expired. 26 G. 3, c. 41. 29 G. 3, c. 53. 32 G. 3, c. 22. 42 G. 3, c. 22. 44 G. 
3, c. 35. 46 G. 3, c. 9. 55 G. 3, c. 39. 58 G. 3, c. 16. And as to the Southern 
Fishery, 26 G. 3, c. 50. 28 G. 3, c. 20.* 35 G. 3, c. 92. 38 G. 3, c. 57. 42 G. 3, 
c. 77. 43 G. 3, c. 90. 51 G. 3, c. 34. 53 G. 3, c. 111. 55 G. 3, c. 45. 1 G. 4, 
C. 33. 3 G. 4, c. 104. 

(r) 15 Car. 2, c. 16. 15 G. 3, c. 31. 26 G. 3, c. 26. 28 G. 3 c. 35. 29 G. 3, c. 
53. 33G. 3, c. 76. 59 G. 3, c. 38. 5 G. 4, c. 51. 10 G. 4, c. 77. 13 & 14 Vict, 
c. 80, repealing 13 Geo. 3, c. 31, s. 16, as to the liabilities offish and pil in the first 
instance to the payment of seamen's wages. 2 & 3 W. 4, c. 79 ; 7 ft 8 Vict. c. 95. 
The Trout Fishery, 8 ft 9 Vict. c. 26. God fish, ling, and lakes caught in Chaleur 
Bay, may be imported. 13 G. 3, c. 73. 

(*) 13 G. 1, c. 26. 30. 29G. 2, c. 23. 26 G. 3, c. 81. 106. 48 G. 3, c. 110. 9 
0, 4, c. 39. The Oyster Fishery in Scotland, 3 ft 4 Vict. c. 74. The herring Fisfae- 
Tj in Scotland, 10 ft 11 Vict. c. 91. The Mussel Fishery in Scotland, 10 ft 11 Viet, 
c. 92. 

(0 57 G. 3, c. 69. 58 G. 3, c. 94. 59 G. 3, c. 109. 5 ft 6 Vict c. 106. 7 ft 8 
Vict. c. 108. 8 ft 9 Vict. c. 108. 9 ft 10 Vict. c. 3. 9 ft 10 Vict, c, 114. 11 ft 12 
Viet. c. 92. And as to the Hackarel Fishery, 35 G. 3, c. 54. 36 G. 3, c. 77. 
Fishery Piers and Harbours, 10 ft 11 Vict. c. 75. 

(u) I Ale. ft K. 442, Duke of Devonshire t. Smith. Id. 459, n., HcAdam, q. t. 
T. Halliday. 

* The construction pninpon the word months, as mentioned in these statutes, ie 
lunar months. A month is considered in uniform legal construction to be a lunar 
month, unless the context requires a different interpretation. 1 Esp. 246, Lacon 
T. Hooper. 
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suit, it WM argoed on behalf of ike plaintiffy that it was bo more neoeft- 
my that trading ahipe ahonld fish, in order to entitle themaelves to the 
benefit of the statute, than that fishing ships should trade in order to 
bring themselyea within the same indnlgenoe. On the other side, it was 
said that the South Sea Company would be deprived of their monopoly 
in this covert and ambiguous way. The Judges felt surprised at first at the 
largeness of the privilege contended for ; but on a subsequent day, Mans- 
field, G. J., delivered judgment, and said, that considering the act to have 
been made for the benefit of trade, as well as of the fisheries, and con- 
sidering also that questions might arise on the degree of fishing whieh 
might be necessary in order to qualify a ship to trade, the Court were 
determined to hold that a ship might go, either for the sole purpose of 
trade, or for the sole purposy of fishing; and the rule for a nonsuit was 
^accordingly discharged. (t^) The authority of this last case was p«|iA-i 
sustained a few years afterwards. The question was again raised L -I 
under 46 Oeo. 3, c. 84, whieh gives the same privilege to neutral vessels, 
if licensed, as to British ships under 42 Oeo. 8 ; and it was said, that 
the opinion of Lord Chief Justice Mansfield was delivered as if his 
IxHrdship had not satisfied his mind on the point. But the Court upheld 
the fivst authority, observing that the word trading was mentioned in the 
enacting clause, and that, although the preamble of the statute was the 
key, and though it mentioned fisheries only, yet that it could not restrain 
the enacting part. And Gibbs, C. J., said, that according lo the verdict 
of Jacob V. Jansen, no doubt was ezpnessed by the Lord Chief Justice 
when he delivered judgment^ however he might have hesitated at fir8t.(io) 



It has been observed in the early part of this Chapter, that there are 
four sorts of private fisheries, that is to say, a several, a free, a common 
of fishery, and a fishery in gross ; but we have also intimated that these 
may be easily resolved into three, that is to say, a several fishery, a free, 
and a common of fishery. We have also observed, that writers are not 
agreed as to the exact application of these terms. It will therefore be 
advisable in this place that we should examine the different authorities 
upon the subject ;- and, although perhaps after all, we may find them ir- 
reconcileable, the inoonsisteneies will be found to lie more in words than 
in substance, and by inserting proper counts in a declaration, no serious 
difficulty can arise by reason of the uncertainty. 

A right of any kind, means, in strict legal language, a profit or easement, 
which is enjoyed in the soil of another ; and thus, when we speak of a right 
of fishery, we mean the liberty of fishing in the water of another; and it has 
been so defined, (x) When, therefore, we discover that the soil over which 
the stream runs, and the water itself, belong to the same person, we do 
not say correctly, that such an individual has a right of fishery, because 
the luid and its profits are so completely identified as his inheritance, 

!v) 3 Taant 634, Jacob ▼. Jansen. 
w) 2 Manh. 440, Gi ~ 
(z) 4 Com. Dig. 365. 



2 Manh. 440, Gill v. Denlop. 1 Taunt 193, S. G. 
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that they cannot be separated. If any description be applied to it, it 
should be that of territorial fishing,(^) because the party has the domin- 
ion oyer the territory or land itself. And hence it follows, that those 
r^llH ^^^ maintain *the opinion that the owner of a several fishery 
1- -1 must necessarily have the soil as incident to the enjoyment, will 
consider this territorial possession as the several fishery so frequently 
mentioned in our books. 

In speaking, first, of a several fishery, it appears clearly, that if the 
doctrine mentioned in the last sentence were the true one, it would be 
unnecessary to enter further upon that subject ; and this first species of 
fishery might then be laid out of the question. But as there are many 
considerable opinions and authorities contrary to this position, and from 
which it may be collected that the property of the soil may be in one 
person, and a right of several or exclusive fishery in another, it becomes 
indispensable to put these contradictory statements to the test of an 
inquiry. 

Our early law writers have not been so sparing of their remarks upon 
fisheries. Bracton expresses himself thus, speaking of free tenements : 
A fishery also, may be said to be a free tenement, either several or in 
common, in a man's own grounds ; as if any one possess land on both 
sides of the water, near the bank, here he may fish without the hindrance 
of any, as his own free tenement, &c.,{z) So it is again, if he possess 
only the land on one side of the water, then he may fish to the middle 
line of the stream; unless by chance he have imposed a service on 
his land, so that another may fish with him ; and so in common ; or that 
another may fish by himtelf out of the whole ; or again, that any one should 
have imposed upon himself a service, so that he could not fish.(a) 

This rule is very universal. So that if the lord of a manor would in- 
trude his claim, he must make it out by evidence of his own. As. by a 
deed. But the presumption that a general fishery passed to the lord a9 
appurtenant to the manor under a deed is rebutted by proof that before 
the date of the deed owners of land within the manor and on the bank 
of the river had the right of free fishery therein.(5) 

We have next the commanding authority of Lord Coke. A man may 
prescribe to have a several fishery in such a wat«r, and the owner shall 
not fish there, but if he claim to have common of fishery, or free fishery, 
the owner of the soil shall fish there. All this, says the learned com. 
r*l121 ^^^^^^i*' ^^ ^^^ ^'resolved (c) So again, if one be seised of a 
■- -I river, and he grant a several fishery in the same, and make 
livery of seisin secundum formam chartse, the soil does not pass, nor the 



a 



Schultes, 87. (m) Bract lib. 4,c. 28,8. 1. 

Id. Ibid. See also Id. lib. 4, c. 44; c. 45, s. 1 ; c. 49. Flet. lib. 5, c, 41, s. 3. 

(b) I Car. & K. 549, Lamb v. Newggin. In this case there was a misjoinder in 
the declaration, but the Judge would not nonsuit the plaintiff. 

(c) Go. Litt. 122, (a). 
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water, for ihe grantor may take water there, and if the river become dry, 
he may take the benefit of the 8oil, becanse a particalar right only passed 
to the grantee, and the livery being secnndnm formam chartce cannot en- 
large the grant. And if a man grant his water, the soil shall not pass, 
but the piscary within the water shall. (d^ Lord Hale's authority follows : 
•^ One man may have the river, and others the soil adjacent; or one man 
may have the river and soil thereof, and another the free or several fishing 
in that river."(e) 

The next step will be to collate the authorities on this side of the 
question, namely, that a several fishery may be used, independently of 
the right of soil. And a case may be cited to this effect as early as the 
reign of Edward 8.(/) So again, it was insisted some years afterwards, 
in an action of trespass for fishing in a several fishery to which liberum ten- 
ementum had been pleaded, that the soil might be in one, and the fishing 
in another, and that in answer to the defendant's plea« the plaintiff might 
shew how he had become entitled to the right he claimed. And it was 
urged in the same case, that a grant of several piscary would not debar 
the owner of the soil from fishing. But the other side put it strongly, 
that the soil would pass in such a case with the fishery; and it was sub- 
sequently arranged, that the counsel for the plaintiff should plead to the 
justification, and thus, by prescribing for a several fishery, the ownership 
of the soil would be regarded as distinct from the right.((^) And, which 
is very material, it was also said in that case, that no one except the de- 
fendant should be intended to be the owner of the several fishery, unless 
the contrary foere shewn.{h) 

Moreover, a case was determined in 1657, which seems to be decisive 
upon this side of the argument. Trespass was brought for fishing in 
certain rivers, the defendant justified and made title to a moiety of the 
fishery, and said that those whose estate be had granted a free fishery to 
the plaintiff or to those whose estate he had, but it appearing that the 
plaintiff had the several "fishery, judgment was given for him. And p^ci i o-i 
by the Court : If one having a several fishery grant' a free fish. L J 
ing, the grantee shall have free fishing with the grantor, but if he grant 
his fishing without saying any more, the entire right shall pass.(7') 

* 
Having set forth the opinions of the ancient commentators on the law 

of this several fishery, together with the authorities which seem to bear 

upon the point, it only remains to be observed, that modem writers of 

great eminence have entertained similar sentiments. To mention one or 

two. Mr. Hargrave says, that why a several fishery should not exist 

id) Id. 4, (b). («) De Jure Maris, p. 6. 

(/) 46 E. 3, 28, pi. 21. (g) 18 H. 6, 29. See 20 H. 6, 4. 

(A) 18 H. 6, 29, and see an opinion of Mr. Baron Wood, in Chittj on Fisheries, 
p. 295. The opinion was, in effect, that the owner of the soiV being prima facie 
the proprietor of the fishery, liberum tenemen tarn wonld be a good plea on his part, 
to force the plaintiff to shew, how he could claim a several or free fishery. 

(i) 2 Sid. 8, Alderman de Londres r. Hasting. 
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withoat the soil as well as a seTeral pa8tiire(A;) is not easilj to be ander- 
stood, and he asks where the ineonsistency woald lie in granting the sole 
right of fishing with a reservation of the soil and its other profits* The 
plea of libernm tenementom may be replied toby prescribing for a several 
fishery. (if) And Mr. Schaltes, in his very elaborate essay on aqnatic 
rights, is decidedly of the same way of thinking. He observes, that* 
property in private rivers may be subjected to every kind of restriction 
by convention and agreement ; a man may grant the soil for the purpose 
of erecting a weir or mill, and reserve the right to fish and take water. 
He might yield his own prerogative t>f fishing on the other hand, and so 
confer upon his grantor an exclusive or several fishing without the owner, 
ship of the soil, or he might grant a license to other persons to fish in 
common with himself.(m) 

Therefore, to sum up the matter, it seems clear, that the owner of a 
territorial fishery, so to speak, may either make a grant, and thereby ex* 
elude himself, or he may permit another to enjoy a coextensive or 
limited right of fishing in his own water, still reserving his ownership. 
And, indeed, so far from a several fishery being necessarily incident to 
the soil, it should seem in strictness it must be separated therefrom, because 
if the proprietor of the soil admit another to participate in the profit, a 
free fishery or common of fishery is hereby granted ; and if he do any 
act to exclude himself, he either retains the soil, and a several fishery 
passes to his grantee, or he parts with both the soil and piscary, and then 
a territorial fishing is conferred by the alienation. Much confusion would 
be prevented by calling this latter fishing territorial, as being identified 
with the property, and giving to that the name of a several fishery 
r*1141 ^^^^^ ^ enjoyed, as all rights, properly speaking, must be, in 
L J alieno solo. 

It may just be added, before we proceed to investigate the authorities 
on the other side of the question, that the owner of an exclusive fishery 
is prima facie presumed so be owner of the soil.(n) But Mr. Justice 
Bayley has observed, that such a presumption will only obtain when the 
terms of the grant are unknown, for that, if the grant appear to convey 
an incorporeal hereditament only, the presumption is destroy ed.(o) This 
doctrine of the learned Judge is of itself sufficient to shew that the im- 
pression on his mind must have been in favour of the existence of an ex- 
clusive fishery, independent of the soil. 

Many authorities are, however, relied on in support of a doctrine en- 
tirely opposite to the foregoing. Their purport is, that a several fishery is 

(k) There may be a prescription to ezclnde the lord from pasture in his own 
soil, bnt not to debar him from entering upon it to take oth«r profits, as the trees, 
gravel, Ac. 

[I) In his notes upon Go. Litt 122 (b), n. 1. See Dj. 267 (b). 
[m) See the Treatise, pp. 85 — 101. 

Loft 364, Anon. S. P. 2 Chit. Rep. 668. 
5 B. * G. 886. See Co. Litt. 122 (a(, n. 7. 
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inoident to the ownenhip of the soil over which the fishery 
is exercised. 

According to this argument, a man could not grant an ezclnsive right 
of fishing withont passing the soil, although he might still create a free, 
or common of fishery, by permitting another to fish with him. 

In a yery early ease in the Year Books, the writ of monstraverunt was 
brought for certain land with a common of fishery attached,(p) and as 
this with other real writs has been occasionally resorted to for the pur- 
pose of recovering a piscary, it was supposed that a seTeral fishing could 
not be separate from the soil. It will not escape notice, that both appen- 
dant and appurtenant commons are allied to land, a circumstance which 
considerably strengthened the argument. Then again, trespass was 
brought by the Abbot of D. for taking a fish in his common fishery, and 
as the word •< common'' here most likely meant a fishery enjoyed in com- 
mon with another, and so might in truth have been a several fishery, 
this m prima facie a good case for uniting the soil with the piscary, be- 
cause trespass being a real writ would of course include the BoiL(^) 

The next case has been much relied on by the advocates for uniting the 
fishery and the soil- The plaintiff sued in trespass *for an injury r«iie-i 
to his several piscary, and the defendant pleaded liberum tene. ■- -I 
mentum. Pigot argued that this was not a good plea, because it might 
have been that the lessor had granted a several piscary in his own water, 
and so the freehold would remain in him, although he could not fish. But 
by Brian C. J. ; It seems to me that the plea s good, for there is a great 
difference between a several and a free fishery, for no man can have a 
several fishery unless it be in his own soil, but I may grant a free fishery 
to twenty persons in my own pooL(r) And on a subsequent occasion it 
was again said, that one might have free fishery in the water of another 
well enough, but not several.(«) 

Again, trespass was brought for taking fish in a several fishery, and 
the plaintiff recovered, no objection being made to the form of the ac- 
tion, (f) It must be presumed, that the soil belonged to the owner of the 
fishery. While, on the contrary, judgment was reversed in an action of 
trespass brought for taking the plaintiff's trouts in a free fishery. (u) 
This same doctrine, however, received a further confirmation in a case 
where trespass was brought for taking fish in a free fishery, but in order 
to understand the case clearly with reference to that last mentioned, it 

{jf) 40 B. 3, 45. / 

(q) 4 H. 6, 11, pi. 7, and see Bract. lib. 4, c.45, s. 4, who speaks of the writ quod 
permitt&t, as brought for a common fishery, and F. N. B. 123, quod permittat for 
a free fisberj. See also Schnltes, p. 47. 

(r) 17 B. 4, 6, pi. 5. 18 B. 4, 4, pi. 24. S. G. Sembl. S. P. 10 H. 7, 24. Id. 28, 
Semb. S. C. ; and see 2 Ro. Rep. 30, by Houghton, J. 

(t) 7 H. 7, 13. Bro. Tres. pi. 282, cites S. 0. 

(0 Cro. Car. 554, Child r. Greenhill. S. C. Mar. 48. S. C. Sir Wm. Jones, 440. 
2 Bo. Ab. 564. 

(«) 3 Mod. 97, Upton r. Dawkin. S. C. Comb. 11. 
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should be premised, that Lord C. J. Holt disHnguuhed a free fiwn a 
common fishery. After verdict for the plaintiff, it was moved to arrest 
the jadgment on the same principal which prevents a commoner from 
maintaining trespass for injuries done to his common. The Chief Jas- 
tice, however, would not allow the objection. He said, that there were 
three sorts of fishery : — 1. Several ; where the party was owner of the 
soil, and so Hberum tenementum was a good plea ^ 2« Free ; where the 
grantee had a property in the fish, and he might bring his action for them 
without making any title } and lastly ; Common of fishery, which resem- 
bled other commons. And further, the liord Chief Justice denied the 
authority of Lord Coke, which we have quoted. Mr. Justice Eyre differ- 
ed entirely from this, holding, that free and common of fishery were the 
same. Dolben, J. was of the same opinion with Holt.(t;) It was even 
held in a subsequent case, by the same very learned Judge, that a free 
P^_^^ fishery implies a right in the *soil. Trespass was brought for 
L J fishing in a several and free fishery. The jury found for the de- 
fendant as to the several, and for the plaintiff as the free fishery. The 
loctu in quo was part of the manor of D., and the plaintiff was lord of 
that manor, and the question was, whether one might have a free fishery 
in his own soil. By Holt C. J. The owner of the soil may perhaps 
have liberty of fishing ; trespass lies not for hindering a commoner of his 
common ; bringing trespass for fishing in libera ptscaray seems to imply a 
right in the soil.(i/7) In his own report of this case, he says that a sepa- 
rate and free fishery are all one ',(x) that by the grant of fishery the soil 
passes ; that where the owner of the soil has a right to fish with others, 
he may have an an action of trespass ; which, however, does not lie for 
him who has a mere liberty to fish ; and that, in the absence of proof to 
the contrary, such a fishery should be intended the plaintiff's several 
fishery, (y) 

Then, lastly, in a case where a pauper had rented the fishing of a pond' 
with the spear, sedge, moss and rushes growing there, for 10/. a-year» 
provided he supplied his lessor's house with fish, the Court held, that a 
settlement had been gained, because the fishery and the soil should be in- 
tended to have passed together.(2) And by Buller, J. : " The fact of 
letting a fishery is sufficient, and we must presume that the soil passed 
along with it: though I am by no means ready to allow, that if it had 
been any other kind of fishery, it would not have given a settlement."(a) 
Mr. Justice Ashurst said, << There is no doubt but that a fishery is atone- 
ment. Trespass will lie for an injury to it, and it may be recovered in 
ejectment." (6) 

(v) 2 Salk. 637, Smith v. Kemp. S. C. 4 Mod. 187. S. C. Holt's Cases, 322. 
S. 0. Skin. 342 ; and see 2 Keb. 178, Rex v. Wetwine. S. 0. 1 Lev. nom. 203, 
Rex v. Wetwang. 

Iw) Comb. 433, Gipps v. WooUicot S. C, Id. 464. S. C. 3 Salk. 290. 360. 

(x) See, however, 19 E. 4, 4, pi. 13, by Schard, where several and free fishery 
are distingaished. 

(y) Holt's Cases, 323, Gipps v. WooUicot 

(2) 1 T. R. 358, Rex v. Old Alresford Inhabitants. (a) Id. 361. (h) Ibld^ 
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These seem to be the chief aathorities in favoar of the anited poBses- 
aioDS. The opinion of the most eloquent commentator npon our laws 
must be added in support of the same doctrine. Sir William Blackstone 
observes, that he who has a several fishery must also be [or at least de- 
rive his title from](c) the owner of the soil, which in a free fishery is not 
requisite.(e2 ) Thus the learned Judge distinguishes the several from the 
free fishei^, as we shall have occasion to notice hereafter. 

*It may not be improper to offer some few short comments on r^cii^n 
these opinions and authorities ; but before we do this, two cases ^ -> 
shall be mentioued where this very point had almost arisen. In the first 
an action of trespass had been brought for disturbiog the plaintiff's right 
of several fishery. The evidence in favour of the plaintiffs was, that a 
grant of tht fishery had been made to them from Lord 0., with the excep- 
tion of an oystery. The grantor also reserved to himself the power of 
taking fish for the supply of his own table. Upon this, it was strenu- 
ously insisted, that so far from proof having been made of a several fishe- 
ry, the direct contrary had been shewn ; and the objection being consid- 
ered valid, the plaintiffs were nonsuited. Another exception was also 
taken, that it did not appear that the soil had been granted to the plain- 
tifiis, supposing that none could have a several fishery excepting the oWner 
of the soil. On the discussion of a motion to set aside this nonsuit, it 
was argued for the defendants, that this evidence sustained a claim for a 
free fishery only; that it was not Lord O.'s intention to have granted an 
exclusive power ; and that, as others had a right to fish as well as the 
grantees, the latter could not be said to have a several fishery. The 
Court, however, were of opinion, that although true it was that no person 
could have a co-extensive right with the claimant of a several fishery, yet 
that a partial independent right, or limited liberty, as in the case in ques- 
tion, would not derogate from the right of the general owner. And the 
Court, moreover, evaded the question as to the ownership of soil. Lord 
Mansfield declaring, that it was the grantor's intention to have passed 
every thing necessary to convey a several fishery to the plaintiffs. As to 
the reservation of the oystery, it was the same as though the plaintiff had 
granted the sole right of fishing for oysters to Lord C. And the 
plaintiffs would have had a several fishery, to all intents and purposes 
except as to the taking of oysters. This could not be a free fishery, be- 
cause no one possessed a co-extensive right with the plaintiffs, and there 
could be no pretence for calling it a common of piscary. Consequently, 
it was a several fishery; and therefore the rule was made absolute for set- 
ting aside the nonsuit.(tf) (/) 

The point was nearly arising again on a future day. The plaintiff 



a 



The words between brackets were not in the earlier editions of the work. 
2 Com. 39. 
\t) 5 Borr. 2816, Seymour and others y. Lord Gourtenaj and others. 
(/) If the soil had passed in this instance, the profit of the fishery wonid have 
been what we should call territorial ; and as there was no proof that the soil did 
not pass, the particular question did not necessarily pre^s for determination. 

April, 1858.-9^ 
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sued in tiiBspaM, for iisbing in tbe Biter Dote^ itid obtained a Terdict 
Hp had deobured upon his posseiaion of a aoTeral fiaherj, and the defend*^ 
antB had pleaded not gniltj, with apeeial jostifioalionB. The matter might 
r^l 15^1 have been bron^fe ^forward on this oocaeion, because the plaintiff 
L ' J was not the owner of the soil ; but an accident intervened. The 
defendanta had joatifiedi as servants to one G. ; and in the first plea, in 
which C. was mentioned, they had. called him the idid W. C, althdogh 
his name had not appeared before on the record. Bj reason of this mis- 
take, therefore, it In^ame'neceesary to amend the pleas, in order that the 
defendants might ayidl themselves of their jostifications. The plaintiff, on 
this part, was a&aid to risk the point, whether an ezclnsive fishery conld 
in fact exist separately from the soil ; and in conseqaenee of this a com- 
promise was made. It. was agreed that the cause should be tried as 
though there had not been a count for a free fishery, and as if the pleas 
had been amended; ^nd that the pleadings should be amended in the next 
term, by consent* Thus it was that the point a|^n went off.(^) 

A few remarks may be made hereon the inefficiency of the arguments 

and decisions referred to in the last instance. 

• 

With regard to the writs of moTutraverunt and trespass, which it is 
said, once ,lay for the Recovery of real property only, to which may be 
added the ., oldr writ of prcecipe^ quod reddat ;(A) it by no means follows, 
that because they ptm be had in cases where a piscary is united to the 
soil, they may b^ so ^sed upon every claim of a seyeral piscary. On the 
contrary, we are ii^formedi that if Vk praecipe quod redda4 be brought for 
a piscary in the water of another perB0Q> it will be a bad, writ, beoause a 
' quod permiUat phonld be employed as the propjer remedy, (tj Therefore, 
99 other, th^n real writs, wopld lie for a fishery, and as it is no where 
said thai quod penrmxtUU might not have been had for a eeveml fishery, it 
is fair to conclude, that upon the occasions when these real actions, have 
been brought, the pbcaries in. question were identified with the soil. 
That tlie soil has. been frequently joined with a several fishery, in writs, 
is one consideration f bat that a several fishery has never beeD demanded 
in any other mafiner, ia obviously quite another. Finally, to use the 
words of Mr. Ha^grave, this evidence of the .writs << proves nothing as. to 
the sense .of several, piscary, without farther explanation/'(^) The cases 
of Child V. Qreenhill, and Upton v. Dawkio, may be dbposed of by the- 
same reasoning; for the qoiL of the plaintiff, together with the .fishery, 
were probably combii^ed.^n th^ former case, and non, constat that if the 
fishing had been detached from the soil, trespass could have been sua* 
r*1 1Q1 ^'°^' *Then, with regard to the authorities in the Year Books, 
1; J .itis certainly laid down jp those of the reigns of Edw. 4/andH«' 7, 
above referred to, that a man cannot have a several fishery unless it be 

(y) Doagl. 56| Kinneralej ▼. Orpe and others. See also I M. & S. 652, Rex t. 
Kllis, where the'qnefltioa WAS agaiaalloded to. 
(A) Kow abolished. 

ft) See Mr. Hargmve'n note (7) to Co. Litt. 122 (a) 
[k) Note to Co. Utt. 121 (a), ttt aapra. 
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in Us own soil : Imt on the otber faabdj in answer to this^ we have cited 
cases from the Year Books, where the Judges allowed a replication of 
preseription to a plea of IQ^erum tenementum. Now, as the action was 
trespass for fishing in a scTeral fishery, a prescription wonld necessarily 
have been for a right in alieno saio-; and however the form of action was 
misconceived, such a course of prooeeding elearlj recognises die several 
Qght, independently of the s<^. 

Smith V. Kemp, and Gipps v. Wallicott, it must be admitted, are like- 
wise demioDS against the severing of the fishery from the soil. Tet 
even upon those occasions. Holt, G. J., seems to have entertained two 
difierent opinions as to what should be deemed a free fishery ; while Mr. 
Justice Eyre gave an entirely q»posite judgmebt. And with respect to 
the King v. Old Alresford, it seems to prove no more than what might 
be readily admitted ; namely that the ownership of a fishery will imply 
a property in the soil, without further explanation. 

The Author has forborne as much as possible from venturing on any 
suggestions of his own ; and as the opinions of the most eminent law 
writers and Judges are by no means in unison upon the. subject, it would 
be presuipptuous in him to do so. By a proper method of pleading, the 
question will be always evaded, unless a jury should find for a plaintiff 
who is not owner of the soil, upon the count of a several fishery only ; 
and it will be time enough then for the Court to decide between author- 
ities which are pi^tty nicely balanced. Circumstances have occurred, 
however, under which it has become necessary to ascertain whether the 
soil has pfissed independently of the question of fishery. Thus, trespass 
was brought for breaking and entering the plaintiff's closes, and taking 
shingle and stones from them. The defendant pleaded not guilty, and 
gave a deed in evidence by which it appeared that certain persons there- 
in named had granted to him all that messuage, tenement or boat-house, 
with the gardens, stables, &c. ; and also all that and those sea-grounds, 
oyster-layings, shores, and fisheries, &c. } with full and free liberty to 
fibh, dredge, and lay oysters thereon. The question merely was, whe- 
ther these words comprehended the soil. The plaintiff contended, that 
a mere easement or privilege was conveyed without more. The defend- 
ant, on the contrary, maintained that the instrument passed the soil to 
him; and of that opinion was the whole Court. For, generally speak- 
ing, the soil passes by the word <' grounds ;" and if the grant had only 
contained the word <' sea^grounds,'' it would have been sufficient.. It 
had been agreed, however, that by introducing the expression r^ciooi 
**< oyster-layings," a privilege of laying oysters was intended to L J 
pass, and that alone. Those additional words, however were probably 
introduced because the grantor was uncertain as to the nature of the 
right which he had actually derived from the Crown. So also, with re- 
spect to the word <' fishery," it was inserted to remove all doubt as' to 
the extent of the right granted. The additional words, therefore, were 
intended as words of amplifieation, and not as words of reatrictton.(i^) 

(I) AB,kC, 435, Scratton t. Brown. 
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Stripped of the diffieulty which has been mentioiied concerning it, a 
several fishery is, as its nature importSi an ezoIasiTe property. Not but 
thai the territorial owner, or his grantee, or lessee, may giye permission 
to another person to fish, and yet preserve the several fishery ; an owner 
of the above description would still remain seised of his original estate 
or right, and he would be the several proprietor, although he should suf- 
fer a stranger to use a co-extensive or qualified right of fishing with 
him. 

Nevertheless, we are at length in a condition to assume a more certain 
position as to this much disputed claim. 

The point may almost be considered as decided in favour of the inde- 
pendent right. Since the above was written the Court of Queen's Bench 
nearly decided this much agitated point, and they intimated a strong 
opinion upon the subject, but they decided against the plaintiff upon a 
question of pleading. Upon this, error was brought, and the matter 
seems to be set at rest by the Court of Error. The case was thus : 
Trespass was brought and ddclaration stated, that the defendant with 
force and arms broke and entered the iole and exclusive fishery of the 
plaintiff, being the soil of A., and disturbed the plaintiff's fish. It was 
urged that trespass does not lie for an injury to a several fishery on the 
soil of a third person [which was, in effect, raising the point, because, if 
decided in the affirmative, a several fishery may exist independently of 
the soil.] 

The Court inclined to hold that it would so lie, thus afiotning the 
claim, and whether any fish were or not taken. But a difficulty occur- 
red. The declaration had called this the sok and exdttsive fishery : this 
the Court said was not equivalent to the uveral fishery, and, thereforei 
the judgment for the plaintiff was arrested. The plaintiff's counsel had 
also endeavoured to maintain, that after verdict, this might be taken 
to be a declaration in case, but the Court would not entertain the propo- 
r^^ioin ^^^o°*(*'^)- However a Court of Error reversed this judgment. 
L J ^They considered the expression, <' sole and exclusive," to be 
equivalent to " several" in respect of the right of fishery, at least after 
verdict. For the plaintiff must have proved his case at the trial, as to 
the exclusive right. And they agreed, that trespass would lie though 
no fish were taken, and they said the {flaintiff need not shew further 
title, notwithstanding that the declaration had stcUed the several fishery ^ 
or, sole and exclusive fishery, in alieno solo ; for there was no warrant to 
shew that the defendant claimed under the owner of the soil. And they 
moreover agreed with the Court of Queen's Bench that this declaration 
must be considered as not in case but trespa8s.(n) 

This property in fish usually exists in rivers ; but it may be had else- 

(m) 8 Q. B. 1000, Holford y. Bailey. S. G. 16 Law J., Q. B. 68. 
(n) 18 L. J., Q. B. 109, Holford t. Bailey, (in error). 
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wliere ; for a man's stew-pond may be his several piscary ; and so it was 
held in a case where, after verdict for the plaintiff^ it was objected that 
the plaintiff had called the fish of his several fishery pisces sons. Bnt 
the Court disallowed the motion in arrest of judgment, observing, that 
they would intend, after verdict, that the phice was a stew-pond, which 
is a man's severa] piscary, and that even had the matter arisen upon a de- 
murrer the decision would have been the same, by reason of the local 
property, (o) . 

It is lud down, that any man.may erect a fish-pond, or water wherein 
fish as kept and maintained, it being a matter of profit, and increase of 
victuals ;^|>) and in an anonymous case. Holt, C. J. is reported to have said, 
that there needs no privilege to make a fish-pond, as there needs in case 
of a warren. (^) Bat the lord of a manor would not be justified in mak- 
ing such a store-place for fish, if he thereby disturbed the commonable 
rights of his tenant8.(r) 

A question once arose respecting the fish in a stew-poDd, whether the 
heir or executor should have the property. A man bought several carp, 
tench, trout, &c., and put them in his pond for store, and then died. 
The Court decided, that the heir should have the fish. Clench, J., Ie- 
clined to think that the fish were mere chattels, and passed to the execu- 
tor ^ but Popham, C. J., replied that it might be so of fish in a trunk, 
or some ^narrow place, where they are put to be taken at r«ioo-i 
will, but not where they are put into a pond ; and Fenner, J., I- . •' 
cited an old case, where an action of waste lay against a guardian in chi- 
valry, for taking fish out of a pond by Magna Charta.(«) It has also 
been allowed for laW; that one may have an action of account for fish in 
a foud^t) 

An action for use and occupation will lie for a fishing. Upon such an 
occasion, after a plea of non-assumpsit, it appeared that an agreement 
had been made with the defendant for a right to angle onZy. It was then 
objected that this was not within the description of ^* lands, tenements, or 
hereditaments" mentioned by the statute, 11 Geo. 2, s. 19. It was a 
mere personal right and consequently, there should have been a non-suif. 
But the Court said, there was no distinction, that it mattered not, and 
they sustained the plaintiff's verdict, (u) 

(c) 1 Venlr. 122, Pollexfen and Ashford v. Crispin. S. C. 2 Keb. Y67. ^65, 
nom. Ashford and Poluphen v. Gfarispen. S. P. Gro. Car. 654, Child y. Qreenhill. 
Though it was said in the case cited in the text, according to Keble's Report, 
that Greenhill's case had been considered spurious in the Common Pleas. Say- 
well T. Thorpe, cited 2 Keb. 757. The Court, however, as we have seen, paid no 
regard to the suggestion. 

(p) 2 Inst. 199. (a) 6 Mod. 183, Anon. 

m See Cro. Car. 495, Reeve y. Digby. 

(«) Ow. 20, Greye's case ; and see 21 H. 7, 26. 

h) 10 H. 7, 6. 30. Ow. 20, per Fenner J. 

(») 18 Law J., Exch. 315, Holford y. Pritchard. S. C. 3 Exch. 793. 



IZi WOOLBT.0H'B law Of WATIR8. 

With respect to n right of seTeral fishery in a uavigahle rivers it has 
be^i already treated of in the former part of this Ghapter.(t;) 

r 

We haye already seen, that fresh riTers belong to the owners of the 
adjacent land ; it follows from hence, that they have the fishery also of 
common right. Each proprietor is entitled to the profit, nsqne ad filnm 
aqsB ; and^ on the other himd, if a party have Ihe land on both sides of 
the riyer, he becomes, in common presumption, the owner of the right 

of fishing according to the extent of the liuid in length.(«0) 

■ 

. But, again, this ordinary enjoyment of the river may be different, for 
a man may have tho river, and others the adjacent soil ; or one may have 
the river and soil, and a second the free or several fishery.(a;) 

It is impossible to enter upon the consideration of a free fishery, with- 
out the presence of many difficulties. Indeed,the explanations and defir 
nitions of this right are as variable, and nearly as numerous, as the points 
of the cotnpa&s. • Sometimes a free fish^ is confounded with a several, 
sometimes said to be synonymous with a common, sometimes treated «s 
r*1Qm distinct from ^either ; and again we find it mentioned as a royal 
\- -I franchise. Yet, notwithstanding the diversity of opinions, and 
the discrepeney of authorities, it seams, that to consider the free fishery 
as the same with common of fishery, wUl be a reasonable as well as a 
legal conclusion. It is. curious also to notice how well the subject when 
dispassionately investigated will admit of thb interpretation. 

In one of the earliest cases, trespass was brought against the defen- 
dant, for disturbing the free fishery of the plaintiffs in the waters of T., 
in a place called G. It was immediately objected, that trespass would 
not lie for an injury committed in alieno silo. But the counsel for the 
plaintiffs answered, that they had not claimed common of fishery, but 
general fishery ; and that a man might have that and general pasture also, 
in his owp soil. And the Court directed the defendant's counsel to 
answer, saying that the plaint was good enough, without mentioning in 
whose soil the nuisance was committed ; and that advantage might be 
taken subsequently of any error respecting the statement of property in 
the soil.(^) Now, in the above case, it is impossible not to see that free 
fishery was confounded with a several or exclusive fishery 3 for non con. 
stat, that because the water belonjged to T., be might not have granted it 
to the plaintiflb ; and in those days it was customary to shew title, instead 
of declaring as at present upon the possession. In another case in the 
same reign, where trespass was brought for fishing in a free fishery, the 
defendant prayed in aid the owner of the soil, who seemed to be the 
plaintiff; and then, again, the term free was confounded with several or 

(v) Ante ; and see as to ancient demesne, 40 E. 45. Chittj on Fisheries, 304. 
(w) Hale de Jore Maris, p. 6, cites Baker v. Hercj, temp. Ed. 1. Owen r. Dunch, 
vide Tr. 2 Jac. 1 B, R. 

(«) Ibid. (y) 4 B: a, 48. 
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territorial bkerj.^tt) The oue ib ihe Year Book of Sd. 4, referred to 
in a former page^^a) in wkich it wae said, that a man may grant a free 
fishery to twenty in his own eoil^ discloses nothing inconsistent with this 
idea, that this free fishery wonld have been a common of fishery. 

Saheeqnent authorities, when impartially oonsidered|- tend to the same 
condnsion. Thns the jndgment of the Court in Child v. Greetihlll,(5) 
proceeded on the ground that the fish had been taken from the teverai^ 
and not the free fishery of the plaintiff. It was an action of trespsss for 
taking fish. While in Upton or Upjohn v. Dawkin,(c) the jndgmept was 
leTeraed, where the plaintiff had obtained a verdict in trespass for taking 
^trouts from a free fishery, because a man has not such a property r^-^cyA 
in a free fishery, as to cdi the fish his own. t J 

In other eases which are referred to in the note, there were counts both 
for a aevenl and free fishery,(<A so that it could not be distinctly aseei*- 
tained whether the yerdicts applied to the one or the other in particular: 
Then, again, upon another oocasion, the declaration charged a trespass 
in the plaintiff's free fisheries ; the defendant pleaded' not guilty, and 
that the fisheries were parcel of a public navigable harbour or creek. 
The plaintiff protesting 'that they were not parcel, replied, that he was 
seised in lee of the Manor of Bohurra, and then prescribed for a free 
fishery there in right ef his mandr. • A verdict was found for the plain- 
tiff on the general issue^ but on the prescription for the defendant. The 
Court considered that the issue found for the defendantwent to the whole 
of the case. The Court said^ that this resembled the case put in argument 
at the bar, where to an action of trespass q. c. f., the defendant pleads 
not gttilty, and liberum tenementum of A., by whose command the de^ 
fendant entered. The replication dednces a title to the plaintiff under 
A., which derivative title is traversed and found for the defendant ; in 
whieh case the plaintiff cannot be entitled to costs, because the issue 
found for the defendant goes to the whole. (e) Here the soil in which the 
the free fishery was cl&imed, was clearly in another person, and might, 
therefore, be enjoyed in the same manner as a common. For, now that 
we are on the subject 6f common, it taay be necessary to observe, that a 
common of fisheiy is by no means confined to places where there is a 
lord of a manor, under whom the tenants of the manor enjoy their res- 
peetive commonable privileges. These are common lands which a num- 
ber of persons depasture co-eztensively and promiscuously, and these in- 
dividuals are said to exercise commonable rights, although their property is 
sot situate within any manor. And so if a grant be made to twenty persons 

(f) 46 B. 3, 11 ; ftad see 3 H. 4, l^ 

la) 17 S. 4, e, anUy p. 115. To the same effect is 7 H. 7, 13. 

ib\ Cro. Car. 553. 

{c) 3 Mod. 97. Garth. 286, cited there. Peak ▼. Tomer cited in the margin of 
Cartb. 286, S. P. Same case with Peck ▼. Turner, mentioned in 20 Yin. Ab. 442, 
pi. 11, in the notes. 

{d) 2 Mod- 67, ^ine v. Bidder and others. 2 H. Bl. 182, Bichardson v. the 
Hajror and Commonalty of Orford. I Campb. 500, Sogers y. Allen. 

(e) 11 East, 263, yiviaa y. Blake and others. 
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to fish in the soil of anotheri it might well be ealled a common of fisherj, 
upon the same principle that the proprietors of common fields are said to 
enjoy a mutual benefit of that nature when they interoommon together. 
It might be said, that the commoner is compellable to expend the fish he 
takes for the sustenance of his family, according to the rule regarding 
estovers, turbary, &c. ; and a free fishery would so far difier from the 
other, as that the owner of the free fishery might sell or dispose of his 
fish as he might think fit. This obligation on the commoner, howcTcr, is 
not fully settled; but admitting it to be so (and it is certainly a 
r*l251 *^^^ reasonable rule,) there may surely be a common of fishery 
I- J entirely independent of a manor ; for where several persons are 
found in the possession of a right of fishery co-extensively with each 
other, the law must call such an user an intercommoning. 

Lord Mansfield seemed to consider the right of free fishing, in Seymour 
V. Lord Gourtenay,(/) as a coextensive right; and if it be objected that 
all rights of common are not so ample, it should be recollected, that there 
are commons without stint; and that if one have a right to pasture or 
other profit in an equal degree with the grantor, which may be conceded 
to him provided no injury be done to the other tenants of the manor, 
this person would have no less than a common without stint. Then, on 
the other hand, there are stinted commons, as for one hundred sheep, &o. ; 
and so if the owner of a fishery were to grant to another the right of 
taking one hundred fish at a certain season, that might be called a stinted 
common of fishery. 

But in the case of Smith v. Kemp,(^) which has been already referred 
to, the opinion of Chief Justice Holt is certainly at variance with the 
definition we have attempted to establish. For it is said, that libera pis* 
caria is where the right of fishing is granted to the grantee, and then 
such a grantee has a property in the fish, and may bring a possessory 
action for them, without making any title. This deciuon is said to have 
overruled Peak v. Tucker ;(^) and if so, Upton v. Dawkin is likewise 
shaken by it But shortly afterwards the Lord Chief Justice held, that 
a man might have a free fishery in his own soil ; as, for instance, that 
he might have a river in his own manor, and another have a right of 
fishing there with him ;(i) and, therefore, upon these inconsistent opinions, 
we may be justified in saying, that the above determinations are still en- 
titled to|re8pect. And it may be further remarked, that as he alone who has 
a several or territorial fishery can with justice be considered as having 
a property in ftsh before they are caught, it is probable that the first 
opinion of Lord Holt would apply to an exclusive fishery, granted inde- 
pendently of the soil;(^) and with respect to the second, the right of 

(/) 6 Burr. 2816 ; and see 2 Sid. 8. 

Iff) 2 Salk. 637. 20 Yin. Ab. 442, pi. II. 

(A) Cited Garth. 286, in the notes. 

(t) 3 Salk. 291. 360, Qibb y. Woolliscott. S. 0. With Gipps r. WooIIicot, cited 
ante, 

(k) But as the Chief Justice denied that a sereral fishery conld exist indepen- 
dently of the soil, we cannot understand him to hare intended an interpretation of 
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free fishery in a man's own soil, might either '*'be understood to r^^oa-j 
mean his territorial fishing, or a reserration of a certain limited ^ -> 
right in a grant of several fishery to another.0 

It is therefore suggested that a free fishery is no other than an unlimi- 
ted oommon of fishery. 

The explanation given by Mr. Justice Blaokstone of this right, varies 
from that which has been just mentioned. That learned and elegant 
commentator distinguishes a fi^ fishery from other rights of a similar 
nature. He observes, that it is an exclusive right of fishing in a public 
river, and that it is also a royal franchise, and considered as such in all 
countries where the feudal polity has prevailed. The Judge difiers it from a 
several fishery, by connecting the ownership of the soil with the latter; 
and from a oommon of fishery, because it is an exclusive right, while the 
common is not ; and then, he adds, that a man has a property in the fish 
before they are caught, which is not the case in a oommon of piscary. 
"To consider such right,'' he proceeds, <<a8 originally a flower of the 
prerogative, till restrained by Magna Charta, and derived by royal grant 
(previous to the reign of Bichard I.,) to such as now claim it by prescrip- 
tion, and to distinguish it (as we have done) from a several and a com- 
mon of fishery, may remove some difficulties in respect to this matter, 
with which our books are embarrassed.(m) 

Having already mentioned Mr. Hargrave's opinion upon the subject 
of several fishery, we will insert his comment upon this illustration of 
the learned Judge. ^< Though for the sake of distinction, it might be 
more convenient to appropriate free fishery to the frtmchise of fishing in 
public rivers by derivation from the Crown ; and though in other conn- 
tries it may be so considered, yet, from the language of our books, it 
seems as if our law practice had extended this kind of fishery to all 
streams, whether private or public ; neither the register nor the books 
professing any discrimination.(n) 

After the foregoing observations, we have but little to add concerning 
the oommon of piscary. Indeed we have endeavoured to treat it as the 
same with free fishery ; but as there is no modem decision which can 
warrant us in uniting them, however reasonable the junction might be, 
the cases which speak more particularly of such a common have been 
reserved for this place, and for other Chapters in which it will be found 
necessary to treat of such a right. 

*A common of fishery is defined to be a right in common with r^i 0--1 
certain other persons in a particular 8tream.(o) The plaintiff ^ ^-l 

this kind. His opinion, however, might be made to correspond with Sir William 
Biaclutone's definition, namely, the exclasive right of fishing in a pablic river. 

eSee 5 Barr. 2817. (m) 2 Gomm. 39, 40. 

Note to Go. Litt. 122 (a). 
8 Tannt 187, by Dallas, J. 2 Ck>mm. 34. 
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eomplaiced that the defendant had taken fbb in his eereral water. Thi 
defendant justified; as haying a oommon of fishing in the pUice^ where^ 
&c. appendant to a oertain honse Itnd land, and the Oooit held his pl^ to 
be good.(n) 

This common which chiefly exists in manors, was g^yen for thesosten^ 
ance of the families of the tenants, reenlting, like odier commons, from 
the necessity of maintsaning and carrying on of husbandry. (o) It may 
be appendant^ appurtenant, or in gross,- and in this respeet also it agrees 
with other commonable rights. 

The season for enjoying this priyiiege, and the mode of nsing it, will 
be more particularly noticed in a subsequent Ch«ptiBt.{f) It should, 
howeyer, be obserred, Ui«t commoners oannot exclude the lord from fish« 
ing without a special immemorial prescription, and that he cannot be ab- 
solutely shut out from his own soil; although, upon proof of such a claim 
of monopoly, the lord may certainly be prerented from taking the Mk.{q\ 
And, on the odier hand, the commoner has no power oyer the soil itself, 
so that his remedy iigainst the lord Ibr disturbing him in the enjoyment 
of his right, is by action only, and not by abating a nuisanoe. To use the 
words of Inglefield, T. ^< If I haye a common of fishing in your land, I 
cannot cut down the plimts growing by the bank."(r) 

Fourthly, and lastly, a fishery in gross is mentioned in some of our 
books as a distinct right. Yes it does not seem yety difficult to refer this 
priyilegjB also to the more general sorts, either of several or oommon of 
fiflhery. For if it be granted to a person exclusiyely of others, what is it 
but a seyeral fishery; and if in common with other indiyiduals, how does 
it differ fr^m a common in gross, which is attached to the person in con. 
tradistinction to appendancy 1 Being an incorporate hereditament^ it 
cannot be created without deed ; and it should be remarked, that if a 
common of pasture be thus granted oyer, the character of the right is 
not altered, for it remains a common, notwithstanding the deed. 

r«l^ftl *^Howeyerj this right in gross has found a place in some of the 
1- J early cases. For instance, where a piscary of oommon right of ap- 
pendant was pleaded in bar to trespass for taking fish in a several fishery, 
Danby said, common of pasture appendant, and common offpiscary in gross, 
are used the one as well as the other.(<) So again, it was said, that the 
royal fishery of the Banne was not appurtenant, but a fishery in gross, 
and paroelof the inheritance of the Crown, (f) 

There are, as we haye already seen, many limited rights of fishing, but 
these haye neyer been deemed sufficiently distinct to reoeiye a separate 
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E. 4, 29. 

Comm. 35. (p) Chap. Ym. on User. 

[q) 3ee 2 Ro. Ab. 267, White y. Shirland; Ghinnery r. Fisher; Foiston r. 
Cratchrode. 1 Inst 122 (a), 
(r) 13 H. 8, 15. (t) 4 E. 4, 29. (() Pay. Rep. 51 <b}. 
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notice. Thej are either reflerretions by the owner of the soil, or limited 
gfsntB bj him, and fiJl natnrallj, when carefnllj ooneidered, under some 
ii the general heads epoken of. Thna it was said by Hale, G. J. that in 
the Biver Seyern there were particular restraints, a$ffurgtte8f{u) Ac. ; bat 
that the soil belonged to the lords on either side, and that a special sort 
ef fishing was theirs likewise; biit that the common sort of fishing was 
common to all.(i7) These weirs were' reservations out of the supposed 
original grant by the Grown to the public, and constituted a several fish- 
ery as far as their limits extended. So again in the case of the halves 
and halvendoles, which are certain fishings in the Sevems ; put(«&) and 
wheel fishing were excepted out of the grant,(x) and Lord Bllenborough 
said, that those halves and halvendoles clearly appeared to be of the nature 
of land, or some local limit within which the fishery connected with the 
soil was to be exercised. It could not be other than a grant of something 
territorial.(y) The question ia the case was, whether the lessee of those 
halves and halvendoles were liable to be rated to the relief of the poor; 
and- the Gourt considered that he was, because the grant partook of the 
nature of real pr(^perty. Here the excepted put and wheel fishing, was 
a territorial or several fishery, and so also were the halves and halvendoles, 
according to tlie construction put upon those words by the Gourt, for there 
seemed to be a considerable doubt as to the real meaning of the terms. 

*In treating of the mode of claiming fisheries, it must be borne r«|QQ-i 
in mind that there are two kinds, public and private. With re- ^ J 
gard to the former, the nation at Iwge, unlesa excluded by some prescrip- 
tion or grant, (though instances of the latter must be very rare) may par^ 
tieipate in, and claim a right io enjoy them as of common right. With- 
out encumbering ourselves with the difficult and undecided question, 
whether the sovereign, as universal occupant, be entitled to the soil of 
public fishing places, or whether some reciprocal contract formerly exist- 
ed between the King and his subjects, of which (save a few instances) 
we have no ori^nal memorial,(z) it cannot but be seen, from the contents 
of this Chapter, that a general public privilege of fishing may be claimed 
independentiy of the prerogative. And further, there seems to be no rea- 
soti why, if a private owner' should admit the public to use his 'stream in- 
discriminately, and without hindrance, a dedication should not be pre« 
suBied on the same principle as a way may be claimed by the like suppo- 
sition. Owners of piscaries are certainly too mindful in general to suffer 
any such invasion ; but it is not too much to say, that a public user might 
be justified under such circumstances. 

There would, therefore, be two modes of claiming public fisheries, ac* 
cording to this view of things ; first, on the broad principle of common 

(«) Weiro. (v) 1 Mod. 106. 

(w) " The pats are ozier baskets, six feet in diameter at the month, attached to 
•stakes driven into the bed of the river, united by wattle, and which stakes are re-' 
paired from time to time as they become decayed." 1 M. ft S. 664, by counsel. 

[z) 1 M. ft S. 643, Bex V. SUiB ; and see post. Chap. XI. 
t) 1 M. ft S. 662. (a) Schultes, p. 129. 
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right; and seoondlji by dedioaiioD.(a) And it has, moreoveri been sol- 
emnlj deoided, that as the right of fishing in the sea is oonkmon to all 
the people, a prescription for snch a right, as annexed to certain tene- 
ments, cannot be sustained. 

Replevin was brought for taking six boat oars at Creswell Haven. 
The defendant avowed, that the 1. 1. q. was his soil and freehold, and that 
the oars were there, damage feasant. The plaintiff pleaded in bar, first, 
E. C. was seised in fee of a moiety of the /. t. q. and that E. G. had given 
him license to put the oars there, traversing the soil and freehold; and 
secondly, an immemorial right of common of fishery to fish with two boats 
in the sea, as appurtenant to divers tenements, of which E. C. was seised 
of fee, the plaintiff acting as the servant of E. 0. There was another 
plea, very slightly differing from the last, and to these two latter pleas 
the defendant demurred generally. Issue was joined on the first plea, 
and a verdict found for the defendant. The principal objection, and 
r*1^01 *^^^ ^P^° which the Court chiefly founded their judgment, was, 
>- J because the plaintiff had insbted on his right as a particular right 
of common appurtenant to certain tenements, whereas it is a general right 
for any subject of England to fish in the sea of common right. And the 
opinion of the Court was in favour of the demurrer, thus fully recognis- 
ing the general privilege, and consequently negativing the claim by pre- 
scription. Lord Chief Justice Willes, who delivered judgment, said, that 
it had been decided, that a man should not prescribe for that which the 
law gives of common right. Now every subject, not only aooording to 
the law of this country, but the law of nations also, may fish with lawful 
nets in the sea or public rivers, and, therefore, the prescription could 
not be supported. A man might as well prescribe, that he and all those 
whose estate he has, have a right to travel on the King's highway, as ap- 
purtenant to his estate. And so, again, a prescription for fishing as.ap- 
purtenant to a particular township, would be void ; for Grotius says, that 
the sea is as free as the air. Judgment was accordingly given for the 
avowant. (&) 

Possession seems alone to be necessary. Without it, however, in the 
absence of a special distinction, there arises no right of action. The plain- 
tiff brought trespass for taking his fish. The defendant pleaded, 1. Not 
guilty. 2. That they were not the plaintiff's fish, and other pleas. It 
appeared that the plaintiff had secured a shoal of mackarel, except a small 
opening, through which, according to the witnesses, the fish could not 
escape. The defendant rowed up, and took the mackarel which the plain- 
tiff must otherwise have had. There was a verdict for the plaintiff. But 
upon a rule, the Court directed a verdict for the defendant upon the se- 
cond and third issues, t. e. concerning the possession. For the plaintiff 

(a) Or abandonment, as where a prescriptiTe right in a public river is neglected ; 
bnt in this case, the change might rather be called a resumption of the public 
rights. Seel Gamp. 313. . 

{b) "WlUes, 265, Ward v. GresweU. S. G. 16 Yin. Ab. 364. 
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bad no poasessioiii and ho special onstom of that partioular fishery tran- 
spired.(c) 

The legitimate claims to a private fishery are by grant^ prescription, 
and custom, and sometimes an act of Parliament regulates the right of 
fishing in waters over which it assumes a control ; as cauals, &c. 

Ilsheries of this kind are enjoyed either in public or private streams, 
and it may be remarked, that we purposely omit what may be called terri- 
torial fishiog; that is where the owner of *the soil is owner also ri^-iqi-i 
of the water, because his claim extends not merely to a right of l. J 
fishery, but to the very land itself. 

In public waters the privilege arises by grant of prescription. Thus, 
according to Lord Coke, a man may make a title by usage and prescrip- 
tion only, without any matter of record, amongst other things, to royal 
fish (^. So again, the Crown has a right to grant royal fish at this day, 
although a grant to exclude the public from taking other fish in a navi- 
gable river, or in the sea, would be invalid.(e) And we have seen, 
that a subject may have an exclusive fishery in an arm of the sea by 
prescription.^/) Though this cannot be claimed under an existing grant 
from the Crown, for a grant to support it must be as old as the reign of 
Henry the Second, and, therefore, beyond the time of memory, all the 
rivers fenced in from the beginning of the reign of Richard I., having 
been directed to be thrown open by the charters of Henry III. (g) 

Instances of claims to fisheries in private waters by grant, or pescrip- 
tion, are sufficiently common. Thus Lord Coke : If a man grant aquam 
suamj the soil shall not pass, but the piscary within the water passes 
therewith. (A) 

Each sort, whether it be a several, free, or common of fishery, may be 
claimed in the same manner, namely, by grant^ prescription, or custom. (t) 

Although not every claim made by way of custom can be supported 
merely on the ground of custom. As where, in the County Court, it was 
suggested, in answer to an action, that all the inhabitants of a partioular 
place (Bala) had, as guchj a right to fish. If this were a good custom, 
the jurisdiction of the County Court wase xcluded.(A:) But the Court 

(c) 6 Q. B. Rep. 606, Yoang v. Hichins. S. G. Dav. & AI. 692. InHilaiy Yaca- 
tion. In Trinity Term following the plaintiff moved for a nonsnit, or to discon- 
tinue on payment of costs, but the Court refused the rule, there being no explana- 
tory affidayit. 6 Q. B. Rep. 606. 

(d) Co.Litt. 114. (e) 6 Mod. T3. (/) Ante. 
M 1 Campb. 312, n. (a). 2 Gomm. 39. 

(h) Co. Litt 4 (b). See as to this passage, anU, In this Chapter, 
(t) It 18 said that the King may create, amongst other things, a fishery, by way 
of ordinance) without a grant to any one. 2 Ro. Ab. %(rog. 197, pi. 4. 
(k) See 9 & 10 Vict c. 95, s. 68. ^^ ^ 
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were qaite clear tbat this was a bad eaatbm^ and Che rale for a writ of 
prohibition was discharged with costs. (^ 

The following case will serye to shew that siich a right^ when severed 
firom the soil^ being an incorporeal hereditament, cannot be created with* 
r*1 ^^1 ^^^ deed. Trespass was brooght for breaking *and entering the 
L J plaintiff's close, called the River Dart, and taking the plaintiff's 
fish therein ; the second count charged a trespass in the plaintiff's several 
fishery ; the third, in his free fishery ; the fourth was ires faea de ptacibus 
asporta6i$. The defendant pleaded not guilty, and at the trial a verdict 
was entered for the plaintiff on the second and fourth counts only. The 
evidence for the plaintiff was, first, letters patent of 44 Elis., by which, 
amongst other things, the Queen granted " all waters, fisheries, &c., to the 
aforesaid manors, &c., belonging or appendant.'' Two chirographs of fines 
were next produced, which spoke of a several fishery in the River Dart. 
It was further proved, that the plaintiff received an annual rent for his 
fishery from different tenants, and that no other person claimed a right 
to fish within his limits ; but that the defendant committed the trespass 
complained of within those limits. The defence was, that one M. was 
lessee of this fishery under the plaintiff, and in possession at the time of 
the trespass, and that the action ought to have been brought in his name, 
and not in that of the plaintiff. An agreement in writing, not under seal, 
was then produced, by which it appeared, that the fishing in question had 
been let to M. for three years, upon the payment of a certain rent therein 
mentioned. The learned Judge considered, that there was evidence for 
the jury to presume a grant of the exclusive right of fishing in the Dart 
before the reign of Henry ni.,(f») and that, as it was a right in a naviga- 
ble river, where the tidefiowed, and reflowed^ it was an incorporeal here- 
ditament which lay in grant and not in livery, and so that a term of years 
could not be created in it without deed. Liberty having been reserved to 
the defendant to enter a nonsuit, a rule was obtained for that purpose. 
Bat the Court held, that M., the lessee, took nothing in this case under 
the agreement, that the plantiff's right remained in him at the time of the 
trespass, and, consequently, that the action was maintainable. According 
to the fines (which were probably in the language of the original grant), 
the plaintiff had nothing more than a fishery, without the property of the 
soil, or the water. The agreement purported to grant the fishery only, 
and not being under seal, it could not operate as a demise for years of that 
which lies in grant.(n) 

This decision however, by no means prevents a person, who has per- 
mission to fish under a parol license, firom justifying in trespass as 
servant to the owner of the fishery. 

(I) 6 G. B. 81. 6 D. ft L. 784. 17 Law J., G. P. 206, Lloyd r, Jones. 
(m) That is, before Magna Gharta. 

(») 6 B. G. 876, The Dake of Somerset ▼. Fogwell. S. G. 1 D. ft R. 347. To 
the same effect is 6 Ad. ft El. 824, Bird t. Higginson. 
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, A gnmt otyr9Ae>Vj excepting the fishery in it, will be a good r«ioo-i* 
*ezcepdoD of a 9ole fishery, where the lessor is in the eojoyment L J 
of a sole fishery. No new easemeiit was held to be reserved where A. 
giniifced a mill with all waters for working, &o., and then excepted the 
fishery. The plaintiff, therefore, could maintain trespass against the. 
miller, (o) 

[ With respfdct tQ a common of fishery, it is obserrable, that, if prescribed 
for, a grant is presumed to have existed in the first instaDce, for prescrip* 
tion presupposes a grant It has been determined, that a grant of such 
a common is good, although there be a reservation of part of the water 
for a particular purpose. Thus, upon an assise brought, it appeared, 
that a person seised of the manor of W., to which the fishery in question 
was appurtenant, had granted the manor and fishery to the plaintiff, re-, 
serving a mill-stream. It was understood that the soil had not passed, 
because the plaintiff only claimed common in the water ; but it was ob- 
jeeted, that by retaining the mill-stream^ the grantor had in effect re-: 
tained the fishery also. But the Court gave judgment for the plaintiff^ 
and Thorp observed^ that as this was a grant of all the piscary, except 
in the mill stream, the defendant ought to leave the plaintiff in quiet 
ppeseasion of the former^ as he had the benefit of the reservation of the 
mill-8tream.Q>) 

A corporation claimed an oyster fishery, and sued the defendant for 
damage done to it. It appeared that in 1740 they became, by ouster, 
incapable of continuing their functions in managing the fisheries, but in 
1763 they were reincorporated, and all fisheries, amongst other things, 
were restored to them. /Hfre,'as there 'had been no actual dissolution,^ 
the ancient fishery remained in them, and did not pass to the Crown.(^if 
It also appeared that the corporation had, granted a license in writing to 
certain dredgermen to dredge for oysters during the season. It was 
held, that this did not operate aa a demise so as to take away the posses- 
sion from the corporation. (r) 

Sometimes an act of Parliament directs how the profits of a fishery 
shall be taken. 

Thus in an action of account, the plaintiffs alleged, in their declaration, 
that they and the defendant held, as tenants in common, nine acres of 
land covered with water, and a fishery;, that the defendant had the 
management thereof to take the fish, *and, that as bailiff to the r^K-inj-i 
plaintiffs, he ought to have rendered a reasonable account of I- J 
what he received beyond his just share; but that he had never accounted^ 
It appeard, that the plaintiff and defendant were separately possessed of 

(o) 3 Doogl. 43, Lord Paget t Milles. (p) 34 Ass. pL 11. 

(q) Whether, after Magna Charta, the Crown could have regranted the flsherj, 
Quaere-? 
(r) 1 Q. B. 339, Mayor, 4c., of Colchester ▼. Brooke. 
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two pieces of land^ containing eacb about four acres and a half. The 
proprietors of the Birmingham Canal had converted them into a reser- 
Yoir^ under the provisions of an act of Parliament. («) There was a 
regulation in favour of the plaintiff and defendant as to taking the fish 
in the reservoir^ to the following effect^ namely, that the owner or owners 
of the land on which any such reservoir might be made, might let all the 
water out of the reservoir once in seven years, for the purpose of taking 
the fish therein, the water to be so taken out in the month of November^ 
and no other time.(^) It was contended, that the plaintiff and defendant 
were tenants in common of the septennial fishery hereby created, 
although they were separately interested in the lands ; but the learned 
Judges considered, that the interest in the fishery was also several, and 
that each party was entitled to have the fish left on his own land when 
the reservoir was exhausted. Under this impression a nonsuit was 
directed, which it was afterwards moved to set aside, and enter a verdict 
for the plaintiff. It was contended, that, as the fish would go along with 
the water as it ebbed, and be finally stranded on the land of that party 
that was lowest down the stream, there could be no reasonable division, 
unless there were a tenancy in common. But the Court thought this a 
general right of fishery, and that each party must take his chance of the 
fish left aground upon the exhaustion of the reservoir ; and the rule was 
refused.(w)(i;) 



[*1S5] »CHAPTER VI. 

OF MILLS. 

It is proposed to devote a short Chapter to the consideration of water 
mills, as an introduction to the subject of watercourses, which will be 
entered upon immediately afterwards. 

There are several kinds of these mills, as com mills, paper mills, full- 
ing mills, &c. ',{a) but it is with such as grind com that we have chiefly 
to do in this place, and more especially, again, with ancient buildings of 

(t) 31 G. 3. c. 69. (t) Sect. 11. 

(«) 1 Bing. 202, Snape and Wife v. Dobbs. 8 Moore, 23, S. G. Howeyer, the 
reporter adds a note to the effect that the canal proprietors had absolutely pur- 
chased the nine acres, and that consequently, the fishery must be theirs, and not 
that of the parties In the caose. 

That a fishery may be extended nnder a statute staple. See 2 H. 4, 8, pi. 42. 

(v) It seems that a plaintiff", in an action of trespass for fishing in his general 
fishery, is not entitled to full costs without a certificate, if his damages be under 
forty shiUings. But it is said that he would be entitled to costs, at all events, in 
trespass to his free fishery, in conformity with the decision respecting firee warren, 
which, being collateral to the land, the title of the freehold cannot by possibility 
come in question. Chitty on the Game Laws, pp. 21. 307. 

(a) See 2 Inst. 621. 



OV MILLS. 145 

this 0ort. Castomsy or preseriptionSy of conriderahle TalaOi are frequently 
attached to theee old miUs, and^ as we shall see bj aad bj^ if created be- 
fore the ninth year of King Edward 11. ^when the statute Articuli Cleri 
was passed) they did not pay tithe. MoreoYcr the mill cannpt . be 
changed in many instances without a risk of losing Ae privileges which 
are appended to it. 

In ancient times, before the necessaries and conyeniences of life were 
sopplied in such profusion as at preeent| it became important to the set- 
tlers in and inhabitants of different districts^ that they should have free 
access to some mill for the purpose of grinding their com. This ease- 
ment was indispensable^ because they required in the first instance, sus- 
tenance for their families ; and in some cases there might have been an 
obligation to grind the lord's wheat for his use. Lords of manors, there- 
fore, for the purpose of meeting this exigency, erected mills on their re- 
spective domains for the public advantage ; but they fettered their gift 
with this condition, that the inhabitants and residents within their re- 
spective seignories should Wing their com to be ground at the mill qo 
built up ; and this custom, which thus had a reasonable commencement, 
was called doing suit to the mill. Consequent^ whether the miliars, to 
whom the respective lords conceded these advantages, make their claim 
by prescription, which supposes a grant from the lords, or by custom, it 
seems clear, that this old practice arose originally from a sense of gene- 
ral convenience; and in so strong a point *of view does this r«iQtf-i 
seem to have been considered, that a man might have daimed ^ -^ 
the suit by prescription even from the villeins of a stranger.(&) 

In process of years, however, when commerce began to spread, and 
new erections were prospering on every side, many of the tenants and 
inhabitants, whose ancestors had derived benefit from the ancient mills, 
began to employ their own particular workmen, and the old millers 
found themselves deserted by degrees by those whose duty it was to have 
continued their support. They were, therefore, necessitated to seek 
redress, and the writ of secta ad molendinum, or secta molendini, was 
the ordinary remedy which they employed upon those occasions. The 
enforcing of this writ, which is now superseded by the modem action 
on the case, brought back the inhabitants to the suit and service which 
they owed. 

Again, on the other hand, the millers would sometimes stretch their 
prerogative too far; and not content with the suit of the tenants and 
neighbours, would endeavour to lay claim to a more extensive limit than 
they ought, and thus it was that they were now and then defeated upon 
one side or the other to try the validity of their customs ; or they would 
even trespass on the ri^ts of the inhabitants, and instead of confining 
themselves to the usual demand of having all the com ground at their 
miUs which would be afterwards used in the family, they strove to in- 

(b) F. N. B. 122. 

Apul, 1868.— 10 



146 woolktob's law ov watiscu 

dade within their onstom all the eorn sold or spent in the neighbourhood. 
This being an nnreasonable onstom, was rejected by the Gonrts. 

These customs are appendancies to the milk to which they belongi so 
that he who is seised of the mill becomes of course entitled to ihe suiti 
Thus, where the Prior of Watton brought an action for suit to his mill 
, agunst the Abbott of Meuz, it was said^ on the part of the plaintiff^ 
that the suit was claimed as appendant. And by the Court, whoever is 
seised of the mill; shall have the suit ; and if the plaintiff have no title, 
that will come by way of reply. It was then claimed from time imme- 
morialy and; therefore issue was joined.(c) 

We have said, that disputes occasionally took place in former times re- 
specting the erection of new mills. Thus, the Prior of Nedeport brought 
an action on the case against one J. W., and counted that he was lord of S., 
and that he and alibis predecessors, lordis of the same vill, had had three free 
mills there from time immemorial, and that no one else had ever possessed 
r*1S71 *^ ™^^ there beside. He counted moreover, that all the Prior's 
L -I tenants in the vill, and all the other residents, had been used to 
grind at those mills ; but that the defendant, one of those tenants, had 
built a horse mill within the limits, and that the inhabitants ground their 
com at the new mill to the damage of him the said Prior. In this case, 
although there were some technical objections to the right of the plain- 
tiff to recover, the general doctrine as to the right of requiring suit was 
recognised. And Newton, C. J., put the diversity very clearly between 
mills erected on different manors, and a mill set up in opposition on the 
same manor ; and again between the remedy which lay against such as 
ought to do suit to ' a mill, and the course to be adopted towards the 
builder of a mill. Thus, he said, that he who had a freehold within the 
same ville might build a mill upon his own demesne land, and, as far as 
the building was considered, it would injure no one. For if th^ 
should be two lords of a vill, with lands lying alongside a river, and one 
have had a mill upon that river from time immemorial, and the other 
not, and then if the latter should build a mill upon his own soil, and on 
the same river, the first lord would have no remedy, provided there were 
no disturbance of the water, nor any superabundance of stream occa- 
sioned by the new works, so as to drown the other's mill. But, added 
the Chief Justice, there shall be a remedy against such as owed suit to 
the ancient mill, and who, notwithstanding, would go to the new.(<:^) 
Yet; if one of the tenants of the manor set up such a mill, it seems that 
an action would lie, because the tenant is bound by the custom and pre- 
scription, and by acting thus he would offend against the privity of the 
ou8tom,(e). 

A newly erected house is within the custom. It was so held in the 

(e) 11 E. 3, 64. {d) 32 H. 6, 14. Hatt 100. See Ridgw. 319. 

(«} That if A inill be set Qpon posts, waste lies not for it, and that there vaj b« 
a copyhold of a null. See 4 Leon. 241, Ward's case. 
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Eicheqaer ; and, ftirtbery that exoesaiye toll or neglect to grind the corn 
when sent^ were the only exonsee for not emplojing the miller«(/) 

It is, however, worthy of notice, that the tenant in this case erected 
the mill within the manor; had he done so ontof the manori the decision 
Bight have been different, as the following case will shew. A bill was 
filed in equity, and it appeared that a manor was held of the King in fee> 
farm, and that there was a costom within the manor, that all the tenants 
and resiants therein should grind all their molture of com and grain 
baked and brewed in their houses at the lord's mill, and not elsewhere ; 
*and that the defendants had erected another mill, out of the r^^iAo-i 
manor, near the other mill. The bill went on to say, that in ■- J 
consequence of this, many of the tenants and resiants of the manor 
ground their com and grain at the newly-erected mill out of the manor, 
to the prejudice of the lord's mill. But the Court held, that any tenant 
might set up a mill out of the manor upon his own ground, but not 
within the manor ; neyertheless, it was further held, that if the owner or 
tenant of the mill should cause or persuade any of the tenants or resiants 
within the manor to grind there, or fetch any grist out of the manor to 
his own mill, he might be prohibited by a decree of the Court The bill 
was ordered to be dismissed unless precedents were shewn the next Term, 
and then, in default of precedents, the bill was dismissed without preju* 
dice to the right of the lord of the manor. (^) 

But to proceed with the cases on valid customs : the general liability 
of tenants of a manor to grind at the lord's mill was seriously considered 
in an action upon the case for erecting a mill, and the custom r^ed on 
by the plaintiff, the lord of the manor, was, that all resiants and inhabit 
tants within the manor should come and grind at his milL It was ob. 
jected, that the custom had been laid too generally, namely, for every in- 
habitant, Ac., to grind at his mill, that it bad been too largely claimed as 
a tmstom to grind all the corn, and other questions were raised upon the 
pleadings. But notwithstanding these difficulties, the Court were of 
opinion with the plaintiff. Coke, C. J., observed, that it was a very 
strong case, and that the custom was good. Croke, J., of the same opin* 
ion. Mr. Justice Boderidge said, that suit to a mill might be by reason 
of tenure or service, but that the same might be by custom, and might 
well be among strangers. Haughton, J., also held the custom good, for 
the party charged had a benefit by it, and thus the old rale was verified. 

Lex plus laadatar, quaodo ratione probatur. 

The Court being clearly of opinion that the custom was good, judgment 
was given for the plaintiff.(A) 



(/] Hardr. 111^ Seintley r. Bendel. Uich. 3 Car. 1, dted there. S. P. 2 Yentr. 
286j Chapman y. Flezman. 
(^) Hardr. 174, Green ▼. Robinson and another. 

2 Bnlstr. 195, Hix y. Gardiner. S. C. 1 Ro. Ab. 669, nom. Higges v. Gardiner. 
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It shotrld be observed her^ that ihe Court, and not the jury, are to 
to decide upon the. reasonableness of such oustoms.(t) 

r*lSQl ^^ ^HP^ ^ plaintifi brought an actidn on the case, for *that 
L ..^.being.0eisedLo£ oertain: water corn mills, they had immemorially 
ground aU.the eom 0fthetenaot»4rf the manor, «peniin the honse of sach 
tenantSi. M.lh^e mVi»f and. they fnrthfir declared^ that themilUi were kept, 
and had: been l^i i^i oonatant repair. Nevertheless, the defendant was 
acGQStoitted to have his. com gronnd at other mills, so that the plaintifis 
bad lost the toUpf their <K>ni*. . Here the enstom wonM have been con. 
sidered. reasonable finoogh, if it had not been claimed rather too largely; 
for by Jwisde)!, J., the defendant, under this preseription, cannot spend 
anyicorn kw bia:honse nnless itibe first gronnd, and so he cannot feed any 
poidtiey, or ^ve anyto bis cattle,. &o.^ nnless it were ground at the mill. 
Judgm^nt.was^ therefore, given for the defendant. Another objection 
wM,.tbaVUio plaintiffs had joined in one action, although their interests 
wew Mverali bat it was overruled, inasmuch as the not grinding was an 
entice joint. damage; for otherwise, were they to bring several actions, 
the damagea would be twice recov6red.(^^ The proper mode of pleading, 
says Jdt- Seijeant Williams, wonld have oeen lo lay the prescription << for 
aU the Qom and grain afber the grinding thereof, or ground, or spent,'' 
&c.(i) And in the:ieport of the above case in Yentris, a decision is 
there cited, in which the matter ia said to have been so adjudged.(m) 

So,. again, the pl^nttff declared upon his seisin of several corn mills, 
sufficient to grind the com iji the inhabitants within the manor and burgh 
of Torrington, and he then shewed the siut and service of the inhabi. 
tanta to these mills^ and tibat the defendant, being the occupier of an an. 
cieni messuage within the manor and borough, erected a mill within the 
manor and borough, where he ground many bushels of malt, and spent 
them in his house, so that the plaintiff was deprived of the benefit of the 
toll. The Court held the custom good.(n) 

So again, an action on the case was brought upon the possession of a 
certain ancient water com mill in Yorkshire, and the plaintiff alleged, 
that by reason thereof he ought to have toll of all com ground in that 
mill»: . The custom declared upon was, that all householders within the 
parishi of B. were boufld to grind all the corn used and expended in their 
respective .houses, at the plaintiff's mill, and to pay a reasonable toll to 
r*l401 ^^ pl^i^^^ for the same. It was then stated, that the ^defend- 
I- -I ant was a householder in B., and inhabited a dwelling-house 
there, but that he had withdrawn his grist from the mill, and had caused 

(i) 6 M. & S. 69, aard t. Gallard ; and 2 Inst. 222 was cited. 
(*) 2 Saund. 114, Ooryton y. Lithebyo. S. C. 2 Lev. 27. S. 0. 1 Ventr. 16Y. 
S. 0. 2 Eeb. 631. 803. 822. 838. 



ri) 2 Wms^Satrnd. 117, f. n. 3. 



[m) In B. B. 1654, Aylett y. Gharlesworth, 1 Ventr. 168, cited there. S. C. 
Sembl. notn., Alantr. Janen, cited in 1 Ler. 16. 
(a)' 2 Ventr. 286, Ohapman t. Flezman, in error. 



or MiLLd. 149 

•% great quantity of h!#'oorti to be groaiidat otber1n}lh/«ueE com Mng 
snbeeqiiefDtlj eitp^Sftdediti faig house. Theae allegivtiotid'Were pifo^ed at^lb<6 
trial. The defetfdatit'M not' oontrovertil]^ msagdj bat nM t^^ini bisr de^ 
fenoe an eztingaiehiBent of the right by nnily of petoeAmcMi. This pointy 
biowever^ fatted biin/ ad we ahaQ bee in tbe Chapter on SttingmBbmenty 
and a verdiot b^ing found for the plaintiff, it was etrgn^'on- the defend*- 
ant's behalf, that the custom was not good; But by Willes, C. J:, whd 
delivered the opinion of the Oonrt: this is ezaotfy tbd jtoMe oustotn as 
is stated in Higgs v. Gardener, in 1 Ro. Abr. 559, pi. 4.(o) Itis good^ 
although the inhabitants be not tenants, for the oustom might have a 
reasonable eommeneement by agreement at the erection 6f a mill. ' And 
Lord 0. J. Goko had said, that though no reai^diif 'ton be given for ih^ 
beginning of any enstom, y^t, non Sequitur that the eitstOm is unreason^ 
able at the'beginning of tt^ forj tot some thingia nO r^liion dan be given: Tl^ 
plaintiff, oonsequentiy, had judgment, the other point made^ against biin 
being also overruIed.(/i) 

Notwithstanding these authorities, it was determined in a much more 
modem case, to resist the validity of the geheiial customs, on the gfomid^ 
among other objedions, of its being an invasion of the liberty of ti:U9 
subject Tbe plaintiff was possessed of -certain water com mills' within 
the manor of Settle, in Yorkshire, and he claimed the com aod mukni^ 
of all com, grain, and malt ground at those mills. The oustom allejged^ 
was for all the; tenants, inhabitants, and resiants^twi^tn the manor, to 
grind all their com, grain, and malt, used^ 8pent> or ground, within the 
manor at the plaintiff's mills, and not elsewhere, for the eonsideratiott of 
certain reasonable toll. The complaint made was, that the defendant 
being a tenant, iuhabitant, and rosiant within the manor^ knowingly n&ed 
and spent corn within the manor, which had been ground elsewhere than 
at the plaintiff's mills. Some decrees; of the Court of Exchequer, estab* 
lishing the custom were put in, together with certain. proceedings on a 
scire facias, to revive the decree against some of the then inhabitants* 
The plaintiff's miller proved an acknowledgment by the defendant, that 
he had used American flour, and that the defendanti though in snbstan* 
tial circumstances, had ground but one load of malt at the plaintiff's 
mill in nine months, and one load of wheat only during four years. Upon 
a demurrer to the evidence, it was urged strongly for the *defen« r^t'i^i-i 
dant, that if the custom, as laid, exteuded to a prohibition from- >- J 
using oom, or malt^ which had come already ground into the possessiod 
of tbe inhabitants, as flour, lUalt, &o., it was so unreasonable a restraint 
on the liberty of the subject, as could not be supported in law, for then 
snch flour could not be used unless made at the plaintiff's mills, even if 
received as a present, or in charity. There were several other objections,' 
but the Court disallowed them all, and said, morever, that it was not com- 
petent to the defendant to question the validity of the custom, en a de* 
marrer to evidence. The objection having been renewed on a motion to 
arrest the judgment, Lord Mansfield observed that there certainly had 

(o) Ante, p. 138. (p) Wilies, 654, Drake r. Wigleswortb. 
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been a doobt as to the extent of the cnstoniy whether it went only to 
oorn growing in the manor, and ground there, or to all ground com where- 
OTer it might grow, and which should be consumed within the manor. Bat 
the answers in the Court of Exchequer shewed, that the defendant had 
then insbted on the restrained sense, and that they were not bound, to 
grind com which grew out of the manor of Settle Mills; and as the de- 
eree established the custom to the more enlarged extent, it proved that 
the custom was reasonable. The rule ibr arrartiag the judgment was 
accordingly discharged.(^) 

So again, a custom, binding the tenants and resiants within a manor to 
grind at the lord's mill all their corn and grain, which' they use, ground, 
in their dwellings, was held not to prevent them from buying and using 
in their dwelling flour produced from corn ground at other mills ; and 
Abbott, 0. J.^ observed, that he thought Ord v. Buck(r) precisely in 
point.(«) 

Several objections were taken to a custom in an action brought by the 
mayor and commonalty of Liskeard, for not grinding at their comxition mills. 
First, it was said, that the house where the defendant inhabited, was not 
held of the mayor and commonalty. Secondly, that it did not appear that 
the commonalty were bound to repair the mill, or that they constantly 
kept grinders and loaders. It was said however, that an action had been 
r^l421 P'^^^^^y brought upon the same custom, *and that it had been 
L J bolden good ; and Roll, C. J., observed, that he considered this 
to be a good custom, and so the plaintiff had judgment.(<) 

The Court of Chancery has been frequently applied to for the purpose 
of obtaining decrees to enforce customs of this nature. And it is com- 
petent for the miller to apply to the Court, by a bill for an account of 
toll due, although the custom may have been established by a former de- 
cree. It was insisted upon such an occasion, that the plaintiff's remedy 
was only at law, but the Yice Chancellor referred to authorities in favour 
of the jurisdiction of the Court, and declared himself satisfied of the full 
right which he possessed to protect the custom. His Honor, nevertheless 
in the ease before him, held it the better course to leave the case open, 
and retain the bill, with liberty to the plaintiffs to bring their action at 
law, not because he had any doubt as to the confirmation of the decree, 
but because it appeared that the old water and horse mills had been con- 
verted into a steam mill, and also because it might be doubtful whether 

(g) Dong. 218, Gort t. Birkbeck. A note of the Manchester miUs case, decided 
in the Dnchy Court, 21st May, 1717, before Lord Mansfield, and Glive, J., assisting 
the chancellor, was read bj Wood for the plaintiff arg. as being exactly in point. 
Id. 221. This case of the Manchester mUls, was the Earl of Warrington ▼. Sir 
Oswald Mosely, Bart.^ 4 Madd. 114. See S Bro., P. 0. 106. Ord. Att. Gen. of Lan- 
caster and others, appellants, Bnck and others, respondents. 

(r) 8 Bro. P. C. 106. (s) 2 B. ft G. 827, Richardson and other t. Walker. 

(t) Sty. 421, Kemp t. Oord. 
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orashmg malt^ were within ilie eiiBtom of grinding. Those were quee- 
tions of lAw.(ti] 

The principle upon whioh theee deoiaioiiB haTe proceeded \Bj that lords 
of the manors, in the first instance, erected mills for the convenience of 
their tenants, and that the millers derived their title to the exclnsive 
grindiDg either by prescription, which presupposes a grant from the lord, 
or a enstom which was not considered unreasonable. When, howeyer, 
they came to encroach, and endeaTOur to enlarge their rights, they were 
in Aeir tarn foiled aud compelled to rest satisfied within the limits of 
their original grant. As in the case mentioned some time since, of the 
tenant who bnUt his mill out of the manor, where he was justified in so 
doing, and the bill against him in equity was diBmi8sed.(v) Again, the 
^aintiff and his wife brought an sction on the case against the defendant, 
and declared, that the Bishop of Salisbury was seised in fee in right of 
his bishopric of four mills within that city, and that there was therein a 
custom for all the inhabitant residents within the dty, in an ancient house 
holden of the bishop, to have all the grain spent in their messuages, or 
sold, ground at those mills, and not elsewhere, without license. Further 
that they had been used to grind and *pay for the grinding, and r»i4o-i 
that in consideration thereof, the bishop had been accustomed to 1- J 
keep servants to grind, and loaders to carry, and that the bishop by de- 
mise conveyed the mills to the plaintift. The plaintifb then said, that 
the defendant, who was dwelling in an ancient house, took not only grain 
spent in his house, but also such as he exposed to sale, and had it ground 
at another miU, to the injury of the plaintiff. Upon the issue of Not 
Guilty, a verdict was found for the plaindfis; but, notwithstanding, judg- 
ment was subsequently given against them. For, first, the custom was 
unreasonable. The reason for such a custom was, that the corn ground by 
any one within the limit, should be ground at those mills, and not elsewhere ; 
so that both sides were bound by the custom, the one to bring com there, 
and to no other place, the other to maintain the mills and all provisions for 
grinding ; and in default on either side, actions would lie. It was moreover, 
holden, that this custom would be good as well for com brought, as for 
com growing within the town, provided it were spent within the houses. 
Though in tLsecia moUndim by the tenure it would not be so.(to) But by 
the custom insisted on, if a man buy corn he cannot sell it again in com in 
his house, for it must be ground at those mills. The breach, therefore, 
being assigned as well in corn sold as spent, the plaintiffs could not re- 
cover.(x) And had it been assigned in corn spent only, it would not, in 

* 

(«) 4 Hadd. 83, The Duke of Norfolk r. Mjers. The custom in this case had 
been previously established by Walmeslej y. Marshall, Hil. Term, 3 Gar. 1, cited 4 
Madd. 105; and Lady Petre y. Glarkson, cited in Id. 106. 8. P. Piikington y. Web- 
ster, Dncbj Court of Lancaeter, 1761, cited 4 Madd. 115.| 

(v) Ante, p. 138. 

(«) Should the writ of SecU Molendini be abolished by Parliament, it will still 
be necessary to set out a custom or prescription correctly, or to give proper evidence 
of it ; and Uie observation in the text will continue to be law. 

{%) Hob. 189, Harbin et Uz. y. Green, Mo. 887, S. C. 1 Browl. 18, S. C, cited 
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my opinioD; bajb Lord C. J. HolMrt, ha^id^ flerredy- beoaase the evntotn* 
itself being entire^ is totally yoid, thoagh some part of it.aloUe might be 
good in law.(y) 

So again, it seems, that the grinding at a new mill might be jnstifiedy 
if excessive toll b^ taken, or if the grist be not ground within a eonTC 
nient time.(2i) 



And if there be neither tenure nor oostom, ' an ezolnsirei claim of 
sortean hardly be sustained. As where a bill was prefefred in: equity 
for the demolidiing of a mill near to one of the King's manors, which was 
r«1441 granted to the plaintiffs in fee *fann. The farmers had mills 
I- J there, and it was said^ thut the mill complained t)f was a preju* 
dice to them; by reason of its being so near { but the <i!oart desired thai 
precedents might be searched for, to warrant the granting of such a do* 
cree in the absence both of tenune and custom.; .lio precedent was 
fi>und.(a) 

After the preceding observations, it may be collected williout difficulty 
that the chief methods of claiming this suit to milli^ are by virtue of ten* 
ure, by prescription, and sometimes by the King's prero^gative. If the 
suit be claimed fipom tenants, it should be demanded by reason of tenure } 
but in the case of reriants, by pre8eriptiott.(&) If the suit be claimed 
by tenure,(c) it cannot be severed from the manw without extinguish- 
ment; bnt where by custom or prescription, it seems that the severence 
will not affect the right, (c?) And it has been eaid with r€»peot to a suit 
to a mill, that if it be good by way of tenure, it ia dO'a/aitiori by pre- 
scription and ensiom.(e) 

And by Haughton, J., where the party has his tenement^ he has bene^ 
fit by this; and this custom is reasonable, as well upon a tenant as on a 
stranger. (/) 

The King's prerogative, moreover, will ettend to compel suit to a mill 
within his manor, for it is a personal prerogative, and cannot be had by 
any odier lord without tenure, custom, or prescription. But in the same 
case in which this law was laid down, it was held, that a fee farmer might 
take advantage of the prerogative, because it would be for the King^s 
benefit.(^) And this rule holds in the case of the King, if he have a 

Stj. 421, in Kemp t. Gord, cited also Hardr. 68. See also Hardr. 67, Vaagfaan ▼. 
Uanaely where the Barona of the Exchequer were dirided in opinion upon this point. 
See Likewise S M, kS, 69, Gard t. Gallard. And in Harbin r. Green, there was 
another fatal error. The neglect alleged was from 2 Jac. to 12 Jac, bat the plain- 
tiff only made title from U Jac, and the damages were mtir^ assessed. 
{y\ Hob. 189. S. P. Willis, 654, recognised in Drake r. Wigiesworth. 

zj Hardr. 177 ,* and see post, Chap. IX. '' 

a) Hardr. 184, The Major and Burgesses of Scarborough ▼. Skelton. 

h) F. N. B., by Hale, 122, n. (c). 

e) 4 Rep. 88. (d) Hardr. 21. (e) 2 Bulstr. 195. 

/) Id. 196. (g) Hardr. 177. 
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natKMT by- warcMiip o&ly, witlttn wbiofa^uiar there id a mill/ and Althongk 
the tenant be not oiherwiae bound by tennre or'presoription.(A) 

A oovenant to do enit to a nifll ^it ran with the land as long as the 
null and the ptemk^ in iredpeot of which vnit ia done/ belong to the 
same peraon. Gofiaeqaetitlyy the aMq;nee of the lessor may sue: Th6 
nnity of title had great wdghtin promoldng this deoision.(iy 

: A fo&ing mill, wiiih the watereonne^nd flood-gstey'were deriAod r^i'^k-i 
Ho a ^nsteefor ninety-nine years/fbr the nseof tsertain persons. >- ^ 
There was an exception or free liberty for the lessor; his heirs, fto., at all 
times, at pleasure, to divert the water from the mill, for watering all 
meadows- wbioh they should think poper, and to take ii{^ and put down 
all proper sloiees. Part of the. profit c^ the mill oonslsted of water vents 
for ! flooding meadows, for water whieh^was wholly diverted fi^tn the mill» 
It was held^ that under this exeeption die- hm of the lessor Wtts • entitled 
to the water rents, the raceeption not being repugnant to the graiit.(i) '- 

Under a grant of a mill, a milktone, though severed/ ^el ieH en^fik* 
miy'' willpaes.^ 

Some observation oonceming the use of mitlsj the remedies for injudng 
or misming themytbe extinguiahment of piitileges' attached tothem, &c., 
will be noticed in future Chapters.(m) . ■ 



•CHAPTBil VIE [»14e] 

or VfATCBCOUBSSSi 

A WATKBOOVRSX may be either a real or an incorporeal hereditament. 
If by grant, prescription, or otherwise, one should have an easement of 
this kind in the land of another person, it would partake of the lattet 
quality \ but if the water flow over the pkrt/s own land, although indeed 
it cannot be claimed as tod/er, yet it is in effeotidenlafied withthe realty^ 
because it passes over the soil, and cujtaeit Mum, efus est usque ad eot^ 
lum. For example, a miller may purchase the water adjoining to his 
miU, as an easement, the soil being left in the hands of the original pro> 
prietor; and in that case he would gain an incorporeal hereditament; but 
if he w^e to buy the land itself over which the water flowed, he would 

(A) F. N. B., by Hale, 122, n. (b). 

ft) 1 B. & G. 410. YyTyan y. Arthur. Qt) 3 Smith, 84, Lambert t. Bennet. 

?/) 1 Ro. Rep. 101 

j[m) In ejectment for fonr mills it was not stated whether they were wind or 
water mills, bat this omission was held immaterial, at all events, after verdict, 1 
Kod. 90, FitBgerald v. Marshall. 8. 0. 1 Ventr. 206. 2 Keb. 876, 3 Keb. 44. 
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then haTe a corporeal tenement, and the right which he would possess in 
respeot of his watercourse would be real. The case is analogous to that of 
fisheries, where a person is the owner of a several fishery, being at the sama 
time possessor of the soil, he has a real hereditament; but if his claim wera 
limited to a free or common of fishery, his priyilege would be merely in- 
corporeal. Amongst the legal significations of land, Lord Coke mentions 
<< waters ;^'(n) and this expression, observes Sir William Blackstone, maj 
seem to be a kind of soleebm, but << such is the language of the law/' 
Therefore an action cannot be brought to recover the possession of water 
by the name of water only, but it must be brought in respect of the hmd 
which lies at the bottom, and the description of it must be, so much land 
covered with water.(o) 

It should be added, also, that a watercourse means a private right, aa 
distinguished from the public enjoyment of the sea, or of navigable rivers ; 
although, at the same time, if it have been immemorially enjoyed in a 
public river as an easement, the law will secure the quiet possession of 
it to the owner. Lord Ellenborough made the distinction between th« 
public and private right to the water of a river in a case against the Bris- 
r«1471 ^^ I^ock ^Company. Being told by counsel tfa^t there were 
L J instances where persons had acquired a right to use the waters 
of rivers for their own purposes, the noble Judge said, that there were 
cases where special rights in the water had been acquired by way of par- 
ticular easement to properties and not merely a use, which was common 
to all the King's 8nbjects.(c) 

A right in the occupier of an ancient messuage, to water his cattle at 
a pond, and to take the water for domestic purposes for the more conve- 
nient enjoyment of his messuage, is an easement, and not a profit a pren- 
dre in the soil of another. But if such a right were a profit d prendre, 
an allegation that the water was to be for the more convenient use of the 
messuage is a sufficient limitation of the right claimed, on general 
demurrer.(<f) 

Grants or prescriptions, which presuppose grants, are the foundations of 
the right to watercourses ; for by a watercourse, we here mean a private right 
of water. Therefore, as the soil beneath a stream which is not a public 
navigable river, belongs to the owners of the land on either side, ad me- 
dium filum aqusB, it must be shown, that they have consented to the en- 
joyment of the water as claimed, or that the easement in question has 
been used immemorially ; and then a license on their parts will be pre- 
sumed. However, an adverse possession or dominion over the soil for 
twenty years, will be sufficient to bar the action of ejectment ; and, after 
a long user of the water of the stream, inasmuch as the Court will be 

(n) 1 Inst 4. (o) 2 Oomm. IS. 

[e) 12 Bast, 429. 
I) 5 Ad. k BL 758, Manning ▼. Wasdale. 8. 0. 1 Ner. k P. 172. 
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disposed to oonsider that a permission had been oonoeded to those who 
enjoyed it, a license might be effeotuallj pleaded in bar to an action of 
trespass. 

And a possession of sixty years, as we shall find, has been deemed 
snfficieDt to enable the party to briDg his bill against a mortgagee irho 
foreclosed the equity of redemption in order to be qsieted in that posses- 
flioD, without haying established his ng^ aA law. 

inth regard to the doctrine of acquiescence for any length of timei 
(as for twenty years,) in a particular mode of enjoying water, it is obser- 
Table, that there may be a possession, not only as against the owner of 
the land adjoining, whose right includes the property of the river, but 
also as against those whose lands lie further down the stream ; and, 
thirdly, there may be such a possession as against strangers. The two 
latter modes of possession will come under consideration hereafter, when 
we come to speak of obstructions; but with respect to the former, 
*it should seem, that an enjoyment of twenty years would be, al- r«t 40-1 
though not conclnsiye, yet strong presumptive evidence of a k -I 
grant from the owner of the soil. 

And a right to a watercourse may be established, although an inter- 
ruption has actually occurred within twenty year8.(e) 

No length of time wiU substentiate a right to exclude the public from 
the use of a navigable river, for there the rights are qui^ different, the 
soil being in the Crown, and the user the common inheritance of the 
people at large. 

It may be added here, that a watercourse devoted to* public purposes 
cannot be dispensed with as long as the public benefit is required. The 
Stat. 27 Elii. c. 20, gave authority to the Corporation of Plymouth to 
construct a watercourse for public objects— as bringing the water to Ply- 
mouth, and cleansing the Port, An information was filed by the Attor- 
ney General to set aside a purchase effected by the Hospital of Orphans^ 
Aid Charity from the Corporation. The Master of the Bolls said, that 
the Corporation could not divest themselves of this property till all the 
public purposes were complied with. It is doubtful whether they could 
alienate any part for satisfying a debt due by them. The purchase of 
one-fourth of the leat or watercourse acquired only a right to such part 
of the water as might remain after supplying such public purposes. If 
the Attorney Oeneral desired it, the conveyance should be given up to 
be cancelled. If the defendante desired it, the hospital was not to be enti- 
tled to any water, nor to any rente, &c., till the town and haven should 
be supplied. It was referred to ascertain the particulars of the property 
in 1805, when the last purchase took place, and an account of moneys re- 

{$) 4 BUgh. N. 0. 381, HaU r. Swift. 
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oeived and paid by the Corporatibn in reapect of suoli property was 
directed to be taketi.^/) 

Little need be said on the sabject of prescription in this plaoe. If 
the watef blaimed hafe been enjoyed from thne Inimemoiial^' the right to 
it maybeoottifidiefed'aa very fdliyeBlaiblished.1[^) ' 

r«14dl '^^^ ^' ^^^9 ^ claim may be made to wateri by shewing a 
I- -i grant of it; but it shonld be. remarked| that being an, inooqK)- 
realhereditriunent, the grant nmst be by deed. 

' Thus, in the base of a gntter, the plaintStf declared that he was the 
tenant df an infL, and of an adjoining yard, and that the defendant was 
possessed of another neighbonringyard as tenant. The plaintiff then 
ktated, that the defendant and his landlord had granted to A., the plain* 
tiffs' landlord/ his hMrd and assigns, license to make a drain at A's ex. 
pehse from thence inix) the defendant's yard, and thence into the plaintiff's 
yaird. If was alleged, that the defendant had obstructed this drain withont 
notice. The learned Judge at the trial, finding that this license to make the 
gutter was by parol, nonsuited the plaintiff, considering the right in qoestioil 
as an uncertain interest within the Statute of Frauds. It was moved accord- 
ing to leave reserved, to enter a verdict for the plaintiff, on the ^onnd that 
this was a mere easement, and not an interest. But the Court held, first^ 
that this was an interest; and, next, that assuming it to have been an 
easement, it cOutd not have had a legal exiistence except by deed ; and 
that' the plaintiff Had a mere enjoyment at will, which the defendant had 
determined by his act of obBtrnctioti.(A) 

A verbal license^ therefore, will not be sufficient, and, although aoted 
tipon, it may be t^vbked.(f) 

• * I ■ . ■ 

But it should be added, that a parol liioense, not being in. respect of 
an interest or an easement and acted upon with expense to the party 
using the license, is not countermandable when duly made, because the 
pa^ty cannot be placed in statu quo at its expiration. So that where j by 

(f) 9 Bear. 67, Att. Gen. v. Corporation of'Plymoath, 16 L. J., Cane. 109. 8.- C. 

(p) Thepaiisagefii Bidstrode/whei-^ itirsaid by Whitlock, J., that " A water^ 
epnrse doth: not begin hj prescription, Wof yet 1^ assent, bnt the -same doth 
begin ex jure natarvs, hating taken this course nataraHjr, andx^aoniot be aTerted,"t 
is not inconsistent with the position in the text. The learned Jadge made the 
obserration to proTe that nnitj of possession woald not work the eztingaisb- 
ment of a waterconrse^bnt it by no means follows, that beeanse such an easement 
begins without presciiption, it may not be so daimed by rirtae of a supposed sab^ 
sequent grant. 

(A) 5B,kO, 221, Hewlins v. Shippam. S. C: 1 D, k By. 783; and see 4 fiast, 
107, Fentiman t. Smith. • 

(t) 1 Cr., M. it R. 418, Cocker t. Cowper. 8. C. 5 Tyr. 103. a P. 6 B. & Ad. 1 j 
Mason y. Hill ; and see 13 Mees. k W. 838, Wood r. Ledbetter. 

t 3 Bolst 340. 
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ft parol license from the fitther of the plaintiffy. the defendants had cnt 
and lowered the banks of a riyeri and had thereby diverted the water 
flowing, towards the plaintiflr9 mill, it was held, that the defendants, eyen 
after notice, conld not be Qued for opntinuing.tljie weir, for the licensei 
when eoantermanded, would not leave the parties as iHxej were. The 
plaintiff's father had abandoned the water, which is natural! jr.^pub^ r ^^ e^^ 
lici juris, and bj the act of relinqui&hment it became again ^ J 
saoh.(&) 

Should the license be by parol and. CQWter]iiaiida.ble^ and the grantor 
sell his land to a third person, the grantee must be careful not to exercise 
his privilege without a fresh license, for the original license is at an end. 
The grantee will be liable to an action otherwise at the suit of the pur« 
chaser, and he is not entitled to notice of the sale, for he is bound to 
^ow of that at his peril.(^ 

As to the length of. time which must elapse before la grant will.be pre., 
snmed, we have already intimated, that a user of twenty years would 
suffice 4a the absence of contrajliotocy eviden0e.(ni) '. 

A bill was brQ9ght tQ quiet the plaintiff in tbe:enjoymont of a water- 
course to his house and garden, through the- ground of the .defendant. 
It appealed that this watercourse had been en^yed for a great length of 
time, that the plaintiff had scoured and repaired it when occasion requi- 
red and that the plaintiff's vendor had been in quiet possessioA. It was 
insisted for the defendant, that the watercourse in question had been 
made by a former lessee of the^ defendant's lands under along lease; and 
that after the expiration of the lease, he .. had been denied permission to 
secure or amend the irateroourse; and, therefore, the defendant said, it 
existed upon sufferance onJ^, and net upon any agreement or considera-^ 
tion. The Lord Chancellor Somers directed an issue at law, to try whe- 
ther there had been any agreement made concfrntng the making 
and continuiDg of this watercourse, between the respective owners of 
the estates of the plaintiff and defendant. Subsequently, upon a re- 
hearing, Wright, G. S,, decreed. lor the pkintaff, saying that a quiet 
enjoyment was the best evidence of right, that he would presume an 
agreement, and that proof ou^t to come on the other side, to shew a 
special license^ or that the user was to be restrained or limited in point 
of t]me.(n| The reporter adds, that, this decree was affirmed by the Lord 
Keeper, aner another rehearing.(o) 

So, again, the pli^ntiff had been in possession of a watercourse for up- 
wards of sixty years^ and the defendant claimed the land through r^iei-i 
which the watercourse ran, by virtue of a forfeited mortgage ^ •■ 

k) 7 Bing. 682, Liggins t. Inge. S. P. 2 Jar. 1019, Willis y. Harrison. 
U) 2 Jar. 1019, Willis y. Harrison, 
(fli) See 1 Gamp. 463, Balston y. Bensted. 

in) 2 Yem. 390. Finch y. Besbridgtr. QUb. Ca. Bq. 3^ Lord Gnenisey r. B#d- 
biidges. (a) 2 Tern. 991, n. 1. 
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for one handred jearB^ and had obtained a decree to foreclose. The 
pliuntiiPs title being proved, he now moved for a perpetual iiyunction to 
qaiet his poeseenoni the defendant having oat a channel throogh his own 
lands, and set up a sloioei whereby the watercoarse had been diverted. 
The Court, in this case, decreed for the plaintiff, without sending him to 
try his right at law^ on the ground probably of his length of possoo8ion>(p) 

The effect of a grant is frequently to pass more than the things des- 
cribed therein would seem apparently to imply. Thus it has been said, 
that by the lease of a wear the soil passes, because the party cannot 
amend it without the soil.(<2') But it is laid down by Lord Coke, that if 
a man grant aquam suam, the soil shall not pass, but the piscary within 
the water shalL(r) 

So a conduit will pass with a house, and the owner may come upon 
the soil of another to amend such pipe, t. e., at reasonable times, and 
this without special prescription or special grant.(«) 

Care should be taken to ascertain whether the grantor of an easement 
of this kind has the power to make the deed, by which he professes to 
pass the privilege. In the following case, the party making the deed 
had neither a legal, nor an equitable estate in the property which it was 
proposed to grant It was an action of covenant. The plaintiff gave 
license by a certain indentare, to one R., who afterwards assigned to the 
defendant, to continue a channel, opening-way, or passage, through the 
bank of a river, upon condition that R. should repair to the plaintiff's 
satis&ctton a tambling bay there. The object of R. was, that part of 
the waste or surplus water of the river, which would otherwise run 
through the sluices or water-gates of a neighbouring lock, should pass 
over the tumbling bay, through the channel head or wear belonging to 
the mills of R. The water was to work R.'s mills in such a manner as 
to run over the tumbling bay, and then pass and run again into the river 
through another channel, thereby also granted. There were other con^ 
siderations in the deed, but it was stipulated that at all events, a certain 
yearly rent of 22bL should be paid to the plaintiff. The breach was, 
r*1521 ^^<'P'^7°^®^^ ^^ ^^^® years' rent. *The defendant pleaded, first, 
L J non est factum 5 and, secondly, that the estote of R. of, in, and 
to the demised premises, did not legally come to and vest in the defen- 
dant. The deed was given in evidence at the trial. There the plaintiff 
and another person were described as being the persons who had the 
greatest proportion or share in the profit of the river W. ; and it recited, 
that they had for several years past permitted R. to dig and make the 
several channels described : and also to enjoy part of the waste, or sur- 
plus water of that river; and that R. had applied to them to renew or 
oontinue these permissions. It was objected by the defendant^ that 

(p) Prec. Gh. 630) Bash v. Western. See 2 Tern. 431, Kew Rirer GompAny v. 
CkuTee. 
(q) By Doderidge, J., 1 Bo. Bep. 269. (r) Go. Lltt 4 (b). 

(•) Mo. 682, Browne v. Nichols. 
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there was a varianoe between the deed mentioned in the declaration and 
that produced in eyidence, becanse it appeared that other persons than 
the plaintiiF had a right to the profit of this nrer ; and it therefore, bj 
no means followed that the plaintiff had any right to make the grant, as 
he had assumed. 

The action had been brought by the reversioner against the assignee 
of the grantee, and the Oourt agreed that such assignee might be liable 
to the action for a breach of covenant. For it must be assumed, that as 
a proprietor of the navigation, the plaintiff had a right to compel the 
owners of the adjoining banks to keep them closed, so as to prevent the 
water from escaping out of its ordinary channel. Rights against the 
several owners of the adjoining banks being annexed to their navigation, 
might, like rights of way over the lands of another, be so many incor- 
poreal hereditaments, and the grant of an interest for a term of years in 
any such hereditament might operate as the grant of an interest within 
S2 H. VIII., so as to make the assignee of the grantee liable. But the 
Gourt said, that there must, notwithstanding, be judgment for the defen- 
dant. For the deed imported, that the plaintiff could grant the posses- 
sion of the whole of the channel in such a manner, as that B. might 
insist upon its being continued open during the term. Did then such a 
right as that described in the declaration, pass to the grantee by virtue 
of the deed given in evidence f According to that deed, the plaintiff 
and another person appeared to claim, not the whole power over the river, 
but to a limited extent only. The grantors could not dispose of all the 
water, but only of so much as belonged to them. And although the 
words of a grant be general, yet where it appears by the deed that the 
grantor has a limited interest, the grant will be construed as co-extensive 
with and limited by the right of the grantor. But the declaration 
imported that the grantors had the entire right in the navigation* That 
was not so, and consequently there was a variance. But further, when 
the nature of the right is considered, it shows that these parties had not 
the power of creating any interest in a real hereditament, because they 
'themselves were not seised of* such hereditament. They had it ^^^ ^-| 
only jointly with others. The hereditament could only be granted ^ ^ 
for a term by all the shareholders, who at least must be tenants in com- 
mon. Any one of the shareholders had a right to say, that the river 
should continue in its original state, and that no one should destroy its 
banks, or take the water from it. This deed could operate against the 
grantors only. It would merely bind them not to prevent B. from hav- 
ing the water pass through this channel ; but it would not bind the other 
shareholders fh>m disputing that privilege. The plaintiff had neither a 
legal nor an equitable estate. It appeared that he was merely entitled 
to a proportion of the profits of the navigation. The legal estate might 
have been in other persons. The equitable estate in the navigation must 
have been in the whole body of proprietors, and so the equitable estate 
in any hereditament annexed to that navigation belonged to the body of 
proprietors, and not to any two shareholders. The result of these obser- 
vatioos of the court was an opinion^ that both issues should have been 
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found for the defendaat, and the role for entering a nonanit waa mad(? 
ab6olate.(s) 

There was a demise of a mill and waterooorse; ezcept.for so much 
water as should be sufficient for the supply of persons with whom the 
lessor had already eontracted; or should thereafter contract to supply ; 
provided, neyertheless, that sufficient should be left to Supply the mill 
for twelve hours a day. An action was brought on the covenant for 
quiet enjoyment. This was held not to be a demise of water for twelve 
hours a day, and that diversions occasioned by contracts antecedent to 
the demise constituted no breach of the covenant.(^ 

A case, the issue of which shows the necessity of a similar caution, 
occurred in Scotland, and came before our Parliament by appeal. The 
respondents had been lessees for years of lands, with the privilege of 
taking water from an adjoining river, for the purpose of driving machi- 
nety, &c. This privilege consisted in taking water from the Don, and 
digging a canal, thereby forming a conveyance of water to serve the 
machinery. These lessees having subsequently agreed to purchase the 
lands rented, entered into a contact with their lessor, by which he agreed 
to grant what is called a feu charter of the leased premises with the 
appurtenances. The right of taking water was not one of these inoi- 
dients to the lands, and the vendor, when called upon to include thb 
watercourse in the feu contract^ refused to do so ; and the court in Scot* 
r«1 ^vll ^'^^ decided against *him on the ground that the feu charter 
L-. -I ought to have followed the terms of the lease. And now this 
judgment was reversed by the House of Lords, for the feu charter had 
been rightly understood by the appellant, the lessor as confined to the 
terms of the contract; and according to that, the privilege of taking 
water from the Don was not promised to the vendees, nor was it within 
the legal import of the contract,(ie) 

Another case aflfecting the rights of a lessee of water under the lease 
itself has occurred since. A pattern lease was made in 1749 granting 
water. Out of it was excepted the use of a watercourse in Little Moor 
Meadow. There were covenants to do suit and service, and to pay fines, 
&c. No Courts baron or customary Courts had been, however, held, as 
far as the evidence went, and there appeared to have been neither free- 
holders nor copyholders within living memory. The tenant of the pre* 
mises leased erected a mill, and diverted the water from this excepted 
watercourse, and this diminished the water available for irrigation. In 
1881 a new lease was granted under the same power which sanctioned 
that of 1749. And in it so much water was granted for working the 
mill as the tenant had been accustomed to enjoy, together with the tise of 
the water in Little Moor Meadow, and there was reserved to certain 



{:).' 



B. k G. e94, The Karl of P<HrtmoTe t. Buna. 
Bing. N. 0. 691, Blatchford t. Mayor of Plymouth. 
u) 1 Bligh. 42, Paton t. Brebner and another. 
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ooeiipien of meadows the right to oleanse the wateroonraei or take water 
for the uae of their meadows. The covenant to do suit and service was 
repeated^ but not the oovenant to pay fines, &c. Ejectment was brought, 
and it was contended that the lease in 1831 was void, on the ground of 
its having exceeded the po.wer under which the old lease proceeded. It 
was left to the jury to say what quantity of water the mill ought to have, 
in order to see whether any excess of water had been granted. And the 
Court held this a proper direction. But it was objected, that the cove- 
nant to pay fines, &o*, had been left out of the lease of 1831. The 
Court, however, said, tha^ under the circumstances, this was not a usual 
nor reasonable covenant, the omission of which, as the plaintiff's coun- 
sel contended, would avoid the lease. And, lastly as to the inclusion of 
the water of Little Moor Meadow in the new lease, the Court referred 
to the pattern lease, as not having reserved the channdj but only the 
water. The channel had passed, and all that was now granted was the 
uae of certain water formerly withheld. The jury had decided, that 
there had been no permanent diminution in respect of water for irriga- 
tion, so as to create injury, and, therefore, the grant of 1831 was not 
one of excess, and the plaintiff was not entitled to succeed in the eject- 
ment(v) 

"Trespass was brought for breaking and entering the pluntiff 's r^r^ee-i 
close, and digging a pit or hole there, and for opening or uncov- ^ -I 
ering a sough or drain. The defendant pleaded not guilty, and that the 
L L q, was a piece of woody ground. He went on to say, that one J. M. 
was seised of another piece of woody ground adjoining, and also of land 
contiguous to the same, that there was a coal mine under the woody 
ground and land, and that one S., who was seised of the 1. 1. ^., granted 
to J. M. liberty to carry up a sough from the bottom or edge of Uie hill 
ne«r a brook in Ae L i, g. (also a parcel of woody ground belonging to 
S.,) into the said parcel of woody ground of J. M., and also lib^y for 
J. M. to make two little sough pits in E. S.'s woody ground near the 
edge of the brook, for the more easy and safe carrying up of the tail of 
the said sough. One of the sough pits was to be covered, and the other 
to be kept open for examining the sough so long as might be necessary 
for that purpose. Liberty was likewise given to get stones in the woody 
ground of S. for making the sough, and repairing the tenoe or wall 
belonging to S. The plea then stated, that the sough and sough pits 
were made, that the coal had not been entirely got from beneath the 
woody ground and the other lands, and that the defendant entered the 
1. 1. q, in order to repair, open, and cleanse the sough for the uses and 
purposes aforesaid. The replication was, that the sough pits had been 
filled, up with the mutual consent of both parties, and ^at they had not 
since been kept open. To this there was a general demurrer, and a 
joinder; for it was contended, that although the old sough pits were filled 
up, a right to repair the sough itself, by making new sough pita, re- 

(») ir Law J., Q. B. 154, Doe d. Earl of Sgremont v. WUliams ', S. a U Q. B. 
68a. 

AmiL, IBM.— 11 
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m&ined. The right of making the 8oagh partlj in the land of B., gare 
J. M. the right of entering on the grantor's soil for the purpose of re- 
pairing the thing granted. And of this opinion was the Court. There 
being nothing to narrow the grant, the right to repair the sough, and of 
doing all necessary things for that purposOi passed as an incident to the 
grant of the liberty of making it. Jodgment was aceordinglj giren for 
the defendant. (2;) 

r*l5fi1 *^ sliding fender used to preyent the escape of water from a 
L -I mill stream, does not necessarily become part of the freehold.(^J 

The pririlege of a watereonrse is not confined to private inditidnals. 
It may be vested in a corporation, as in a ease which will be hereafter 
mentioned, where there was a grant to the Corporation <rf Carlisle of 
water, for the purpose of turning the city mills.(2r) So, also, inhabitants 
may prescribe for such an easement. The custom of keeping an ancient 
ferry boat was likened, upon one occasion, to the case of a gateway or 
watercourse, for which the inhabitants of a tiU, or the parishioners of a 
parish, might allege a custom or n8age.(a) 

Indebitatus assumpsit may be maintained by a rerersioner against the 
successor of the lessee of a watercourse for use and occupation alter the 
death of the cestui que 7ie.(&) 

Of course cases may be found where a watercourse is a very consider- 
able annoyance. 

As where the defendant had constructed a roof with eaves from whence 
the water descended in a spout upon the plaintiff's premises, and it was 
considered to create such an injury as a reversioner might sue for, if he 
could prove a damage resulting from it. (c) 

The eidstence of watercourses, being easements, is a material ingredi- 
ent in offering an estate for sale. A title not disclosing tjiese privileges, 
will, probably, be defective. Certain lands were submitted to auction, 
and the particulars described them as building ground, and the conditions 
provided against errors or mistakes by a promise of compensation. The 

{x) 7 East, 613, Hodgson t. Field. And the Gonrt mentioned with approval 
the Year Book, 2 Ed. 3, 85, as cited bj Holroyd, arg. 

If a man grant to me to dig in his land and make a trench from sach a foantain 
or spring to my place, so that I may put a pipe to carry my water to my place, if 
the pipe be afterwards stopped or broken, so that the water cannot issue out, I 
cannot dig the land to amend the pipe, for that was not granted to me ; but if he 
had granted that I might dig and amend the pipe, ioHn qmoHu, Ac, then I should 
do it ; and the law is Uie same if I prescribe to hare such a conduit ; it behoveth 
me to prescribe to i^onr and amend it, iot%e» quoliesy Ac, or otherwise I cannot dig 
the land to empty it,' Ac. Quod fint negatum in both the cases, for it was said by 
the Ooort, (hat it u mdderU io ttieh affront to Mcour and amend. And 2 Ro. Ab. 567 
(M), pi. 1, 2 and 3, was likewise cited. 

[if) 16 Law J., Q. B. 247. Wood r. Hewitt. Id. 248, Mant ▼. Collins. 

\t) 8 Bast, 487. (a) 3 Mod. 294. (b) 4 B. A G. 8, Davis v. Morgan. 

[e) 11 Ad. A El. 40, Tucker v. Newman. 
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Bald took place^ but it appeared that liberty had been pven by various 
deeds for persons to take water from these lands, and to make a covered 
goit or watensonrse thereon ; and other easements were likewise granted 
under the same conveyances. Upon this, an objection was raised to the 
title, because no notice of the easement had been disclosed in the par- 
ticular and conditions. But it was answered, that the purchaser had 
lived in the neighbourhood, that he knew the property, and that water- 
courses existed thereon ; and that this did not constitute a material de- 
fect in the title. The Court, however, held, that the purchaser should 
not be compelled to accept the title. The grant of a a watercourse 
^alone unnoticed^ would be sufficient to raise a serious doubt as p^, f,^^ 
to the validity of the purchase. The objection, also, was one of L -I 
substance, and no compensation could be made available, although the 
lands affected by the easements were only four acres and a half out of 
thirty, especially as the plaintiflfs admitted that they could not obtain a 
release from the easements. And, although tho purchaser might have 
known of the water courses, it did not follow that he was acquainted 
with them as easements. The bill was dismissed with costs.(c7) 



♦CHAPTER VIII. [n58] 

07 THE USB OF BIQHTS CONNECTED WITH WATEE. 

The present Chapter is devoted to the consideration of the manner by 
which the rights mentioned in the foregoing pages ought to be exercised. 

First, as the privileges which are enjoyed in the sea and public rivers, 
they must, necessarily, be used in conformity with the established cus- 
toms of nations, subject also in this country to the provisions of the Leg- 
islature, and in some instances to the prerogative of the Crown. Thus, 
the obligation of paying certain tolls may exist, under certain circum- 
stances, highly tending to the advantage of the public } and although the 
waters of the sea and navigable streams are, prima &eie, free from any 
such burden, the rule is liable to qualification, as we shall shew when we 
come to speak on the subject of toll. * The same observation wiQ apply 
to the port and harbour duties, the payment of which, although it may 
be said to interfere with the natural liberty of the subject, is yet war- 
ranted by the vast benefits which have resulted from the spirit of private 
adventurers in forming those conveniences for shipping. So, again, the 
common right of piscary would naturally be supposed to include all fish 
of every description, but here the prerogative of the Crown interposes 
itself, reserving sturgeons and whales, which have thence been designated 
royal fish. 

(d) I De G. ft Sm. 609, Shackleton and others v. Sntcllff. 
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We shall find^ also, that the user of pablio fisheries is governed by 
many wholesome regalatkmS; snch^ for example; as relates to the sise of 
nets;. and in a former Chapter we have mentionedy that during certain 
seasons of the year, some kinds of fish are protected from the hands of 
the fisherman. 

We shall also speak of the oser of mills, and, lastly, of watercourses, 
in whkh latter case, the principle, th«t erery man mnst so use his own 
as not to create injury to dthcors, will be found fally reoognised. 

r*l f^l *Tbe user of fisheries may be treated of under two heads, 
L J namely, the user, let, of public, and, 2ndly, of prirate fisheries. 
With regard to the former, we have already pointed out in the fifth Chapter 
the quality of the fish which are to be taken, and also the season during 
which the right is permitted. It is the particular mediod of catching fish, 
as by nets or otherwise, mih which we have now to do ; and it must be fami- 
liar to the recollection of every reader, Uiat the size and quaMty of the 
net or other engine, used for the purpose of taking fish, has been made the 
subject of legislative enactments. Thus, an act passed in the reign of 
James I., after reciting, that those which use draw nets, nets with canvas, 
or engines in the midst of them, do, every day they fish, destroy the brood 
of all sorts of sea fish, ordained, that every person who should fish with 
any draw net or drag net under three inches mesh, viz., one inch and a 
half from knot to knot, in any haven, harbour, creek, or within five miles 
of the mouth of any haven, harbour, or creek of the sea, except for the 
talking of smoulds in Norfolk only, or with any net with canvas, or other 
en^ne or device, whereby the spawn, fry, or brood of aea fish may be des- 
troyed, shall forfeit such net, and also, for every oflfence^ 101., half to the 
poor of the city, parish, &c., where the offence shall be committed, and 
half to the person who shall sue for the same, the said forfeitures to be 
levied to the uses aforesaid, by the mayor, bailiff, or other head o£Bicer of 
ev^ city. And by the warrant of one or more justices, the constables 
and churchwardens of every market town, parish, &c, where the offence 
shall be done, shall levy the penalty by distress and sale, rendering the 
overplus, if any, to the party whose goods shall be di8trained.(a) Next 
follows a proviso, however, that the act shall not extend to punish any 
person for using a net of a less mesh than is appointed by Uie act, for 
taking of herrings, pilchards, sprats, or lavidnian.(^) And there is ano- 
ther proviso, that the act shall not extend to the Isle of Anglesey.(c) 

• 

And by 1 Geo* 1, st. 2, c. 18, s. 4, after reciting, that the breed and 
fry of sea fish have been greatly prejudiced and destroyed by the using of 
nets of too small size or mesh, and by other illegal and unwarrantable 
practices, it is declared, that if any person shall use at sea, upon the coast 
of England, any traul net, drag net, or set net whatever, for the catching 
of any kind of fish (except herrings, pilchards, sprats, or lavidnian,) 
having the mesh or moke of less than three inches and a half as least from 

(a) 3 Jae. 1, c. 12, 88. 1 and 2. (6) Id. 8* 3. (e) Id. 8. 4. 
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knot to knot^ or having any&Iae or doable bottom, cod or "^^pouch, p^^ ^^^ 
or shall pat any net, thoagh of legal aize or mesh, upon or ^ J 
behind the others, in order to catch and destroy the small fish which woald 
have passed throngh any single net of three inches and a half mesh, he 
shall forfeit the nets, together with 201, for every oflfenoe, to be levied by 
distress and sale, &c,, and in defisalt of payment, or of safficient distress, 
shall be imprisoned for twelve months. The party, however, is to be 
duly convicted on oath npon his appearance, or on default made after a 
due summons. 

Regulations concerning the sise of nets to be used in public rivers are 
prescribed by stat 1 Elix. They were made for the preservation of 
young fish ', and it is accordingly declared, that no person shall fish with 
any manner of net, tramel, kepe, wore, hivie, cale, or any other engine, 
&c., in any river or streams, salt and fresh, within the realm, but only 
with net or tramel, whereof every mesh or mask shall be two inches and 
a half broad, angling ezcepted.(i) There is an exception of smelts, &c., 
as we have mentioned in a former page^^) provided that no other fish be 
destroyed by the said nets or engines.^/) It is also specially ordained 
with respect to the Bivers Severn, Dee, Wye, Teame, Were, Tees, 
Ribble, Mersey, Dun, Air, Ouse, Swaile, Calder, Wharf, Eure, Derwent 
and Trent, that no one shall fish there for salmon with any other net 
than such as is allowed by the act of 1 Eliz. ; and by another act passed 
in the 80th year of the reign of King Oharles the Second, for the preser- 
vation of fishing in the River Sevem.(y) 

Then, as to the penalties incurred under these acts, that of Elizabeth 
imposes a fbrfeiture of twenty shillings for eveiy offence, together with 
the fish and nets, and this a general provision which extends to all rivers. 
The act of Gko. I. gives a forfeiture of bL{h) together with the fish *and 
nets ; and the justices before whom the conviction takes place shall order 
the nets, &c.; to be cut and destroyed in his presence. This last statute, 
however, comprises those rivers only which are named in it 

The Thames has been made the subject of a separate enactment in this 
respect ; for by the act for more effectually preserving and improving the 
spawn and fry of fish in that river, and in the Medway, the Court of the 
Mayor and Aldermen of London are empowered to prescribe the size and 
kind of nets and engines to be used in fishing those water8,(i) and a 
penalty not exceeding 5/. for each offence is awarded against such r^iA-i-i 
as disobey the rules laid down by the Gourt.(^) >- -> 

(d) 1 El. c. llf 8. 3. (e) Ante, p. 86. (/) 1 Elis. c. 17, a. 4. 

Iff) 1 Q. 1, St. 2, c. 18, 8. 14. (h) Ante, p. 104. (t) 30 O. 2, c. 21, 8. 1. 

(k) 30 6. 2, c. 21, 8. 1. And 8ee 13 & 14 Vict. c. 88, An act to amend the law 
relating to Engines used in the tiren and on the 8ea coasts of Ireland for the 
taking of Fish. 
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It has been adjadged, that the water bailiff (?) of the River Thames' 
cannot justify, under 1 Bliz., the seizing of nets in a private fishery. 
Trespass was brought for entering the plaintiff's close called the Thames, 
breaking his bucks there placed for catching fish, &c. The defendants 
pleaded, that the dose in question lay between Staines Bridge and the 
head of the river, and that the conservancy of that part of the river was 
in the Grovm, and that the office of water bailiff was in the gift of the 
Crown. They then set forth the statute of Elisabeth against using un- 
lawful nets, and shewed a grant from the Crown to two of them, of the 
office of water bailiff between Staines Bridge and the head of the river; 
and they then justified, because the bucks were unlawful engines. The 
plaintiff replied, that the offence ought to have been inquired into at a 
Court of conservancy, but that no proceeding had been taken against 
him in such a Court. To this replication there was a general demurrer ; 
and it was admitted to be bad, being a suggestion of a matter of law. 
But the qestion then was, whether the plea could be supported, because 
the mode of proceeding pointed out by the statute was by presentment 
and conviction And the Court were quite clear that the act of the 
water bailiff was illegal. Here was an offence created by an act of Par- 
liament; and if, said Lord Mansfield, you take advantage of the act, you 
must pursue the method prescribed by it.(m) The Court laid great 
stress upon the circumstance of taking these nets in the plaintiff's own 
fishery; but it should seem, that if the place had been hpvhlic fishery, 
the same necessity would have existed for a conviction prior to the seiz- 
zure, there being no power to seize conceded by the statute. 

However, where the offence happens within the jurisdiction of the city 
Court of Conservancy, the water bailiff is invested with an especial au- 
thority to take unlawful nets. Thus, by the 5th section of 80 G. 2, c. 
21, it is declared, for that the better preservation of the fishery of the 
Thames and Medway, within the jurisdiction of the city, the water bai- 
liff and his assistants, appointed by warrant under the hand and seal of 
r*1AQl ^^^ mayor, '*and all other persons specially authorized in like 
I- J manner by the mayor, may at any time enter into any boat, 
vessel, or craft, of any fisherman, or dredgeman, or other person taking 
fish, or endeavouring to take fish, upon the Thames and Medway. The 
water bailiff, &c., is further empowered to search for, take, and seize all 
spawn, fry, brood of fish, spatt of oysters, and unsizeable, or unwhole- 
some, or unseasonable fish, and also, all unlawful nets, engines, and in- 
struments for taking or destroying fish, as shall then be in any such 
boat, &c., or upon the river, &c. They may, moreover, take and seise, 
on the shores adjoining, all such spawn, &c., there found, and shall, 
with all convenient speed, after such seizure, as aforesaid, cause the same 

n) Water bailiff. " The ofSce of a water bailliei or scratator, is a bare ministe- 
rial officer, which the King doth or may appoint in those riyers or places that 
are in his franchise or interest. And his business was to look to the King's rights 
as his wrecks, bis flotsam, jetsam, water stays, rojal fishes.^' — Hale de Jore Uarls, 
p. 33. 

(m) 3 Banr. 1768, Bnlbrook t. Goodere and others. S. G. 1 Sir Wm. Bl. 569. 
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to bo broaghty t. e. fish, nets, Ac., before the lord major, or recorder, or 
an alderman, whether the seisnre have been made widiin or without the 
limits of the city. But further, shonid the seizure be made without that 
limit, the illegal commodities, nets, &c., may be taken before a justice 
fop^the county, provided it be within the conservancy jurisdiction. The 
things seized shall then be examined ; and if, either on view, or upon 
proof on oath, (which oath the said magistrates are empowered to admin- 
ister,) the fish, nets, &c., shall appear to have been unlawfully taken or 
Aised, contrary to the rules, orders, and ordinances of the Court of the 
mayor and aldermen, the said mayor, &c., or justice, within their respec- 
tive jurisdictions, shall cause the nets, fish, &c., to be burnt or de- 
stroyed,(n) The foUowing section provides, that whoever shall obstruct 
the water oailiflT, Ac., in the execution of his ofice under the act, or of 
any warrants issued by the mayor, or shall rescue any person appre- 
hended by virtue or in pursuance of the act, shall forfeit, on conviction, 
the sum of 102^, the matter being tried before the said mayor, &c., or 
justice, upon the oath of at least one credible witness. The justice may 
be of the county where the offence was committed, or of that (if. diffe- 
rent) where the party was apprehended.(o) It should be observed, that 
the statute is particular in describing the offences said to be committed, 
and the authorities given are to be exercised, within the jurhdiction of 
the matfOTj <&c. of London* 

We collect, also, from the foregoing provisions, and also from the case 
cited above, that those parts of the sea, or public rivers, which belong 
to a subject, are within the scope of the statutes ; for it will be remem- 
bered that the water bailiff mentioned in Burrow failed, because he had 
not pursued the proper course prescribed by the statute of Elizabeth. 
And it may be added, that he would probably, have succeeded if he had 
brought the ^matter before the Court of conservancy for the i-,^|/»oi 
jurisdiction where the offence happened. ^ ^ 

There are other privileges connected with the subject of user, which 
it is desirable to notice in this place. Such for example, is the custom 
of going on the adjoining land for the purpose of fishing ; or, again, for 
the landing of nets. This easement is supported by, and owes its ex- 
istence to custom or license ; for we shall find, that whatever might have 
been the ancient opinion, it is now well established, that a man cannot 
justify, of common right, an entry upon the lands of another, for the 
advantage of a more convenient fishing. In early times, however, a dif- 
ferent idea was entertained. Trespass was brought for digging the plain- 
tiff's ground. The defendant pleaded, that there were four acres adjoin- 
ing to the sea, and that all the men of Kent had been used, from time 
immemorial, to dig the neighbouring ground when they fished, for the 
purpose of pitching stakes, in ordeiNto dry their nets. In this case, one 
Judge(^) laid it down broadly, that such as were fishers in the sea might 
justify tneir going on the land adjoining to the sea, because such fishery 

(n) 30 6. 2, c. 21, s. 5. (o) Id. s. 6, and see 8. 10. (p) Danby. 
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would be for the commonwealth, and the sustenance of all the realm ; 
and this, he said, was the common law, which was agreed.(^) There was 
a donbt amongst the other Judges, whether a custom to the effect men- 
tioned could be sustained. Littleton, J., observed, that if a man might 
dig in one place, so also might he in another ; and consequently, where 
a meadow adjoined to the sea, the whole of the grass might be destroyed, 
which would not be reasonable. (r) But by Choke, 0. J., if I have land 
adjoining to the sea, so that the sea ebbs and flows upon my land, when 
it flows, every one may fish in the water which has flowed on my land j 
for then it is parcel of the sea, and in the sea every one may fish of 
common right, Ac. ) and when the sea is ebbed, then, in this land, which 
was flowed before, peradventure he may justify his digging &c., for this 
land is of no great proflt to me, ftc«(«) And Fair&z seemed to think 
that a custom could not be good which went to destroy the inheritance, 
although it were true that the fishery might be for the general good ; 
for there must be some consideration, or quid pro quo ; and prima facie, 
there would not appear to be any consideration in favour of the owner 
of the soil for this easement of drying nets.(f) However, Lord Hale 
r*1Ail ^^^^ ^^^ ^ ^ particular custom, and refers in his book De 
L J *Portubus Haris,(it) to the custom of Kent, for fishermen to dry 
their nets upon the land, though it be the soil of private men. And 
again he cites Morgan's case in another page, who, although fined for 
taking toll upon his lands, without a lawful title, either by charter or 
prescription, might have been justified in bringing trespass for amends in 
respect of unloading goods upon his soil.(v) 

Then, in confirmation of the general doctrine, came the well-known 
case of Ball v. Herbert,(to) by which it was decided, that the public 
have no common law right to tow on the banks of ancient navigable 
rivjsrs, but that such a privilege must owe its legal existence either to 
custom or the authority of Parliament. After this, it could hardly be 
said that a general right could exist in the King's subjects to come upon 
the land of another for the purpose of fishing, or landing, or drying nets ; 
for, reasoning by analogy, the trespass committed on the property of ano- 
ther would be the same on both occasions and the exercise of both rights 
is of public utility. It therefore becomes necessary to refer the undis- 
puted user of such a privilege to an especial custom ; and such a cus- 
tom, when reasonably exercised, may probably be deemed sufiicient in 
law. Thus, by Holroyd, J., in the great case of bathing on the sea 
shore, << It was not by the common law, nor is it by statute, trespass to 
come with, or land, or ship customable goods in creeks or havens, or 
other places out of the ports, unless in cases of danger or necessity ; nor 
fish, or land other goods not customable, where the shore on the land 

(9) 8 E. 4, 19, pi. 30. Bro. Customs, pi. 40, cites S. C. Fitz. Ab. Barr. pi. 93. 

(r) Ibid. («) Ibid. (0 Ibid. 

(ti) P. 86 ; and see 1 Balst. 116. (r) Id. p. 51. 

(w) 3 T. R 253. See 1 Ld. Rajm. 725, Toung y. , 2 B. A P. 496, Simp- 
son T. Scales. 3 B. & A. 193, R. r. Tippett. 1 Burr. 292, Pierce v. Lord Falcon- 
here. 
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adjmning is private property^ Boless upon the person'B own soil, or with 
ihe leave of the owner thereof (x) And, again the same Judge ob* 
served with regard to the ease above cited from the Tear Book, Uiat it 
prooeded entirely npon a particular custom, and that the doctrine laid 
down by Choke, C. J., might be true wh^e there was such a custom. 
Soeh a custom, added the learned Judge, might if c(»ifined to the sea, 
shore, be good } but if founded on the common law, is inconsistent with 
many passages in Lord Hale.(^) And it should seem that there would 
be no objection to such a custom on the banks of public rivers, provided it 
were exercised in a reasonable manner, and with as little injury as might 
be to the owner of the soiL 

^There is an ancient statute, which enables persons within the p|Eii^e-| 
counties of Somerset, Devon, and Oomwall, to watch on hills, L -^^ J 
during the times of fishing, for the purpose of giving notice of the ap* 
proach of herring, pilchards, &c., without committing a trespass. Suits 
having been prefbrred against such persons, to their great loss and ex- 
pense, it is declared, that for the maintenance of the trade of fishing in 
these counties, all such watchmen, balkers, huors, condors, directors, and 
guidors, and all such fishermen as shall necessarily attend the scans or 
nets, at the time of fishing for herrings, pilchards, and other scan fish, 
may enter upon any lands, &c. adjoining such fishing places, and fit and 
convenient to watch in, ftc., or draw the fish on shore and may then 
watch, &c., and guide the fishermen, and draw the fish on shore. («) 
And upon the bringing of an action of trespass for so doing, it shall be 
lawful for the defendant to plead not guilty; upon which the whole mat. 
ter shall be given in evidence. And upon a verdict for the defendant, or 
nonsuit of the plaintiff after appearance, the defendant shall recover his 
damages, with costs, to be assessed either by the jury who shall try the 
issue ; or by writ to inquire of the damages as the case shall require ; and 
the defendant may sue out such execution for the costs and a damages as 
defendant in replevin may do.(a) 

A few remarks will be sufficient to illustrate the mode of suing pri- 
vate fisheries. 

The ordinary maxim, that the privilege must be so used as not to in- 
jure others, is of course applicable : and it may be added, that as the 
public right of navigation is of a higher character than a fishery, the lat- 
ter must not be exercised in derogation of commerce. The right of the 
individual is, in effect, subject to the right of the public to use the river 
for all the purposes of navigation. The plaintiff sued in trespass for dis- 
turbing his fishery in the Tweed. It appeared at the trial, that the defend- 
ant's ship was moored against a rook on the bank of the river; that she 
there delivered her cargo ; and that the plaintiff could not take so many 

(x) 5 B. ft A. 296, in Blundell ▼. Gatterall. 

ry) 5 Id. 297. See Gray v. Bond, 2 B. ft B. 667^ and pose, in this Chapter. 

(z) 1 Jae. 1, 0. 23, s. 3. (a) Id. 8. 4. 
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fish as he would have done had it not heen for the sitaation of the ship. 
There were mooring rings upon the rock ; and it was fonnd, that the ship 
frequently lay there when waiting tor a wind. The learned Judge, Mr. 
Baron Wood, took the distinction very clearly between the malicious or 
obstinate exercise of a public right, to the detriment of private property, 
and the due uses of such a public right, although an individual privilege 
r*l Af)l ^S^^ thereby be *made subservient to it. If the general right be 
>- J abused, so as to work an injury, the offender becomes liable to 
an action. As where a man obstinately refused to remove his ship from 
lying opposite a wharf, although his moving a little one way or the other 
would not have made any difference ; here he abu3ed his right, and the. 
plaintiff recovered. But in the present case, the defendant had a right to 
moor, and remain where his ship lay, as long as convenience required. 
The learned Judge added, that it would be very mischievous if the owner 
of a fishery could prescribe to the public how and where they are to moor 
in a navigable river.(6) 

The nets which may be lawfully used in a private fishery must be such 
as will not injure the rights of other persons. 

Upon most occasions, a man may use any nets, according to his plea- 
sure, in his several fishery, which he appropriates exclusively to himself; 
but if he allow another to participate in his property, he cannot be justi- 
fied in taking the fish with such engines as would leave none for his gran- 
tee ; because the principle is sic tUere tuo ut alienum loedcu. Then, with 
respect to a common of fishery, the user of nets must be regulated accord- 
ing to the custom of the manor. In some manors, the net is employed at 
certain seasons, for the purpose of taking fish ; and it would be clearly in- 
competent for some commoners to drag with instruments of a greater 
depth than customary, whilst their neighbours were content with the 
usual manner of obtaining the commonable profit. 

With respect to the quantity of fish which may be taken, it is clear, 
that in a several fishery — that is, where the proprietor has an exclusive 
right — ^the number must be unrestricted. So it is, of course, where the 
same person is owner of the fishery and also of the soil, exclusively of any 
other. And so, again, the owner of a sevBral or territorial fishery, may 
take an unrestrained profit, although another have a co-extensive right 
with himself. But the lord of the manor, it should seem, may not use 
the water where his tenants have a common of piscary, to so large an 
extent as to deprive them of their privilege, because such an act would 
be in derogation of his own original grant. And as a general principle, 
the proprietor of a fishery cannot so use it as to injure a similar right 
belonging to another person. Thus, the state or condition of a fishery 
low down a stream, cannot be so altered as to obstruct the passage of fish 
r«1 B71 ^^^ ^^^ upper fishery, especially if it be done in such a ^manner 
I- -I as may be prejudicial to the fair exercise of the right of catching 

# 

[b) 1 Gampb. 517, n., AnonymoaS| at Durham Assizes, 108, cor. Wood, B. 
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fish in the lower fi8her7.(c) For such an iDJory^ we shall see hereafter 
that an action may be maintained. 

The user of a common of fishery differs^ in some mieaanre, from those 
rights which have been mentioned above. It is most,consi8tent with the 
origin of the grant, that a commoner should take a reasonable snpply only ; 
because it is understood; that such a common enures to the sustenance of 
his ftmiily; and that its produce may not be appropriated to any other 
purpose. It must also bemused at proper seasons of the year ; and these 
times, together with the method of fishing, vary. according to the usages 
of different manors. 

In some places, commoners are accustomed to sell the fish which they 
have caught in their common of fishery. If this practice have obtained 
in any manor, from time immemorial; and it be prescriptively claimed 
for a certain quantity of fish; aS; for five baskets; &o.; pierhaps the Courts 
would uphold it; but where the right appertains to a tenant, it may well 
be doubted wheUier any other uses can be sanctioned than for the con- 
sumption of the commoner's h,m\lj.{d) For as each species of common 
was primarily conceded for some beneficial end; so the particular benefit 
of a common of fishing is said to have been for the sustenance of the ten- 
ant's houBehold.(«) 

We cannot conclude these observations on the user of private fisheries; 
without adverting to the important fact; that there is not of necessity any 
right to land on the neighbouring shores, after the taking of fish. This 
difficulty has been known to arise in cases whore the owner of the fishery 
has had no property in the adjacent soil, and where the exercise of his 
right haS; consequentiy; been carried on in boats. 

In confirmation of this an old dictum may be cited; in which it was 
said; that if one have a piscary in any water; he has no power to land 
without the assent of the owners of the freehold.(/) This was laid down 
in a case where the Oourt decided; that in every ferry the land on both 
^des ought to belong to the owners of the ferry; who otherwise could not 
land on the other side.(^) This decision, however, was overruled in a 
recent ease, where the Court held, that the owner had a right to embark 
and ^disembark passengers, as incident to the ferry, without hav- r«-|f>oi 
ing any property in the soil, and that it would be sufficient for i- -^ 
him to use the land for all the purposes of hisferry.(A) It will, however 
be instantly seen, that the right of fishery may be carried on by boats, as 
we have said above, without interfering with the adjacent shore; and thus 
a broad distinction is observable between the fishery and the ferry. As 

(c) 3 Ridgw. 324. (d) See "Woolrych of Commons," 1860, p. 91. 

m 2 Gomm. 35. 

(/) Sayil. 11, in the case of Ipswich Inhabitants t. Browne. 

(g) 8. 0. as the above. (A) 6 B. A G. 783, Peter y. Kendal. 
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hTj therefore, as regards the former, the law, as found in Savili may still 
be considered as correct. 

So it 18 said in Hobart : << If I pye you the fish in my waters, yon 
may fish with netS; bat yon may not cut the banks to lay the water 
dry.''(t) 

Nevertheless, eyidenee of enjoyment of such a landing place for twenty 
yean and upwards, will be soffioient to warrai^ the Judge in directing a 
jury to presume a grant; and it was so held upon a late occasion. 

An action upon the case was brought for disturbing the plaintiffs in 
the enjoyment of their right to draw nets to land on the banks of the 
Derwent, wherein they had a fishery. They recoyered a yerdict, subject 
to the opinion of the Court upon a case. It appeared that the lord of the 
manor had, from time immemorial, been seised of a fishery in the riyer, 
extending throughout the length of the manor, and appurtenant thereto* 
One S. was seised of the manor in 1774, and he oonyeyed to B. and J. D. 
a close, upon which a certain landing place, or felling, Mlled the Crab Tree 
Felling, was situated. The plaintiffs were owners, for a term of years, oi 
the manor and fishery, and they were in possession at the time of the 
grieyanee complained of. At the trial, it also appeared, that the owners 
of this fishery, and their lessees, had, for upwards of twenty years, drawn 
their nets upon the bank of the riyer, on the dde where the close waa 
situate, (concerning which the dispute arose), for the purpose of taking 
the fish out of their nets, and that they had occasionally dressed the land* 
ing plaoes, by sloping the fore shore, and leyelling the ground with a 
spade. The landing place in question was situate on the close, which 
has aboye been said to haye been oonyeyed to B. and J. D. One Mr, P. 
claimed under these persons, and his servants, the defendants, by his di* 
rection, placed stakes upon the Crab Tree Felling, so as to prevent the 
pkintiffs from pulling their nets to land, and using the felling so conve- 
niently as before. It had been urged for the defendants, that as the con- 
r«lfid1 ▼cyance had been made to *B. and J. D. without any exception 
^ -'or reservation of the right of landing nets, the right had become 
extinguished. But the learned Judge left it to the jury to presume a 
grant of the right, from the evidence of enjoyment, by some former owner 
of the close, since the conveyance above mentioned, and the jury found 
for the plaintiflb. The Court held, that the question had been properly 
submitted to the jury. Here lapse of time, certainly, would not have 
been sufficient to have raised such a presumption. But here, the infer- 
ence was, that the owner must have had knowledge of this user, because 
the landings were made publicly, when he was in possession of the pro* 
perty, and for the purpose of aiding the enjoyment of the plaintiff's right, 
the soil had been levelled. These accompanying facts were, therefore, 
sufficient to warrant the inference which the jury had drawn, and judg- 
ment was given for the plaintifi.(A;) 



}: 



t) Hob. 234. 1 Sannd. 323 (b). 

k) 2 B. A B. 66t, Gray aad aaother v. Bond and another. 
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It 18 impossible to enter on the snbjoot of the dne vasr of the mills 
without perceiving that the mode of minag^ng the water, forms no inoon. 
siderable share of the inquiry. We shall, therefore, reserve this point 
until a subsequent part of the Chapter, where the use of watercourses 
will be fallj discussed. Other matters, however, connected with the sub- 
ject, still remain, and these shall be briefly noticed in their order. 

Bj 4 Ann. o. 21, an act for the increase and better preservation of 
salmon and other fish in the rivers within Hampshire and Wiltshire, it is 
declared, by sect 5, That all owners and occupiers of com, fulling, and 
paper mills, and other mills, upon any of the waters or rivers in the said 
counties, shall constantly keep open one scuttle or small hatch of a foot 
square, in the waste hatch or watercourse, in the direct stream, wherein 
no water wheel stands, sufficient for the salmon to pass and repass freely 
up and down the said rivers in the said counties, from the 11th day o( 
November to the 81st day of May in every year ; during which season the 
old salmon and the young fry of the preceding year retire to the sea, and 
the breeding salmon come from the sea to spawn. Such owners, &c., shall 
not make use of any nets, pots, racks, hawks, gins, or other devices what- 
soever, to be placed in the said scuttle or small hatch of a foot square in the 
said waste hatch, in or about the said mills respectively, during the said 
term, to kill or destroy, or take any salmon or salmon kind, upon the like 
pains, penalties, forfeitures, and imprisonments as aforesaid ;(if) and in 
case they *shall lay any pots or nets to catch eels after the 1st f-tiyn-i 
day of January to the 10th day of March in every year, (which ^ J 
they may do,) they shall not set racks before them, to keep out of the 
said pots or nets the old salmon or kippers, which during that season are 
ont of kind, and returning to the sea ; and after the 10th day of March 
to the 31st day of May in every year, they shall lay no pot, net, or en- 
gine, but what shall be wide enough to let the fry of salmon pass through 
to the sea, or shall take, keep, or offer to sale, any of the youDg fry, that, 
daring the seasons aforesaid, are returning from the said rivers to the sea, 
upon the pains, penalties, forfeitures, and imprisonments, as aforesaid, (m) 

Another material point relating to the subject of user of mills, is the 
taking of the proper toll. 

There is an ancient ordinance which directs, that the toll of a mill 
shall be taken according to the custom of the land, and also according to 
the strength of the watercourse, either to the twentieth or the four-and- 
twentieth com.(n) 

il) That is to say, for the first offence, a sum to be ascertained hj the jastices 
berore whom the conviction shall be made, not under 20«., nor more than bl. 

For the second, not nnder 40«., nor more than 10/. As the trespass or offence 
maj increase, doable the penalty, to be ascertained as aforesaid. 

One-half is to go to the informer, and one-half to the poor of the parish where 
the offence has been committed ; and if the penalty be not paid on demand, the of- 
fender shall be sent to the House of Correction for three months. See. 2 of the 
same statata^ 

Im) 4 Ann. o. 21, s. 6. 

(fi) Dalt. c 112, p. 253. Barn's Jostioe, ed. ISao^ iU. p. 4»7. 
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And the Ooart apon one oocasion refiued to gnmt an indictment npon 
motion against a miller for extortion, by taking too great a tdl.(o) 

If, in oontrarention of the cnstom, the miller take more than it war- 
rants, he is clearly punishable for extortion. And an offence of this sort 
was hinted at npon the trial of Bardett, fiurmer of Newgate Market, for 
extortion ;(j>) and it was then said, that a miller, who took more than 
was due to him, was punishable in eyery leet. And Holt, G. J., obserr^, 
that such an act on the part of the mmi^r would be perfect extortion, 
where the custom has ascertained the toll.(j) 

P^^,.|^ However, in the case of new mills, the public must comply *with 
I- J the demands of the proprietor, if they have ground corn at his 
mill } for then the miller is not restrained, and he cannot bo indicted for 
extortion, by reason of the voluntary agreement of the parties.(r) 

It is declared, nerertheless, by 86 Geo. S^ c. 85, s. 5, that no miller, 
or other person keeping a mill, shall demand or take any part of the 
com brought to be ground, or the produce thereof when ground, by way 
of toll, but in lieu thereof and shall be entitled to demand payment 
in money; and if he shall demand or take any part such corn, 
or the produce thereof when grpQud, by way of toll for payment, 
he shall forfeit a sum not exceeding 5^. There is a proviso, that 
where any person has brought, or caused to be brought, any com to be 
ground, shall not have money to pay for grinding the same, the miller, 
or other person as aforesaid, may, with the consent of the person bringing 
the com, take such part of the produce of the corn as will be equad to 
the money price expressed in the table of prices for grinding such corn.(<) 
Another proviso declares, that the clause shall not extend to those an- 
cient mills, commonly called Soke Mills, or such other ancient mills 
where the right and obligation of the possessors or the same to grind 
com for particular persons, or within particular districts, and to take a 
fixed and certain toll for grinding, have been established by ancient cus* 
tom, and the law of the land ; but that such mills shall continue to take 
toll in the same quantity, and in the same manner as they have been used 
and accustomed to do under the aforesaid authority. (<) The next or sixth 
section speaks of the table of prices above alluded to. It directs, that 
every miller or other person who shall grind for hire or toll, shall cause 
to be put up, in some conspicuous place in his mill, and renew when 
necessary, in fair and legible characters, a table of the prices in money, 
or of the amount of toll or multure, for which the several operations of 
his mill are to be performed respectively; and every miller, or other 
person as aforesaid, who shall omit to set up and keep fair and legible 



[o) 5 Mod. 13, Bex v. Wadsworth. 

p) 1 lid. Raym. 148, Rex. r. Bardett. 

iq) Id. 149. (r) I Ld. BaTm. 149. 

it) This table is prescribed by the next section. 

It) The corn taken for toll Is to be deducted before the com is pat into the 
mill, by s. 4. And nothing in this act shall extend to any mill kept for the prirate 
use of the proprietor or occupier only. Sect. 7. 
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sach a table, shall be liable io forfeit and pay any enm not exeoeding 20<. 
for every sneh offence. 

The eondact of a miller in changing oom cannot be too severely repre- 
hended, althongh it may not always be the subject of an indictment. 
Tet it will appear from the following authorities, that if the miller be 
owner of a soke mill, or a mill to which the neighbouring tenants or in- 
habitants are bound to *resort for the. purpose of having their r^c-tiro-i 
flour ground, ho may not be dispunishable for a fraud of this L J 
sort. For thus, by abusing the confidence of his situation, he would 
make it a colour for practising a fraud.(ii) 

Nevertheless, it was holden upon one occasion, in an old case cited by 
Hawkins, that << changing corn by a miller, and returning bad com in- 
stead of it, is punishable by indictment ; for being in the way of trade, 
it is deemed an offence against the public. ''(i?) But it may be well doubted 
whether this decision (unjess it could be understood as applying to an 
ancient miU,) has not been overruled by late authorities, upon the ground 
that an indictment will not lie for an imposition which a man's own pru- 
dence ought to guard him against; but that he is left to his own remedy. 
Upon one occasion the defendant, who kept a common grist mill, was in- 
dicted for detaining forty-two pounds weight of wheat out of three bush- 
els, which were sent to be ground, and judgment was given in his favour 
upon demurrer, the Court considering it as a matter of a private nature, 
for which an action would \ie,{to) This was, to be sure, an indictment 
for detaining com ; but the point came in question, a few years since, 
upon error brought to reverse a judgment of fine and imprisonment, given 
by the justices of Kent at their quarter sessions. The indictment, upon 
which the miller was found guilty, charged him with receiving two par- 
cels of barley of four bushels each, to be ground at his mill, and that he 
delivered three bushels and forty-siz pounds of oatmeal and barley meal 
mixed, of a description different from the produce of the four bushels 
which he had received. After hearing counsel on both sides, the Court 
were of opinion that the judgment should be reversed, both on account 
of some technical errors which had been alleged, and also of the objection 
which we have above alluded to, namely, because it respected a matter trans- 
acted in the course of trade, where no tokens were exhibited, by which 
the party acquired a greater degree of credit. It was no more than the 
case of a common tradesman, who is guilty of a fraud in a matter of 
trade or dealing.(x) 

By 86 Oeo, 8, c. 85, s. 8, every miller, or other person keeping a mill 
for grinding corn, shall, after grinding any com, deliver to the party 
bringing the com, on request, the whole produce of such com in weight, 
allowing for the diminution in weight caused by the waste in grinding, 

(u) See the obserrations of Lord EUenboroogh, 4 M. & S. 220. 

(p) I Se88. Ga. 217, Rex r. Wood. (w) 2 Str. 793, Rex v. Channel. 

[x) 4 M. ft S. 214, Rex. v. Haynes. 
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■- J corn.(^) Further, if saoh corn shall be dressed into flour, then 
the whole produce or weight must be delivered, allowing for the diminu- 
tion in grinding, dressing and taking toll. Then, if such oom, on bdng 
weighed after grinding, shall appear to weigh less than such full weight, 
after allowing for the aforesud diminution, the miller shall forfeit and 
pay one shilling for every bushel of com deficient in weighty and also 
treble the value of the deficiencj. 

This same statute ordains, that balances and weights shall be kept 
in mills, that is to say, a true balance, with proper wei^ts according to 
the standard of the Exchequer. Persons are appointed to examine the 
weights, and a penalty of twenty shillings is awarded against every mil- 
ler who is found without them. Every miller, or other person, obstruct- 
ing the examination, is subjected to a similar forfeiture. (9] The next sec- 
tion enacts, that every person who brings com to the mill, may require the 
miller, or other person keeping the mill, to weigh the com in his pres- 
ence, before the grinding, and to weigh the produce after the grinding. 
The penalty for disobedience is fcnrty shillings, (a) 

By sect. 8, these penalties are recoverable before any justice of the 
peace where the ofience has been committed, upon conviction, or confes- 
sion, or the oath of one witness. They may be levied by distress; and 
for want of sufficient, the offender may be committed for one month. 
Half these forfeitures is to go to the informer, and half to the poor, the 
overplus being returned, if any, after deducting the costs of the convic- 
tion, distress, and sale. But an appeal is allowed to the next sfessions 
upon giving security to the amount of the penalty, and the sessions may 
award costs according to their di8cretion.(6) No such judgment or con- 
viction can be removed by oertiorari,(c) and any information must be 
laid withintne days after the commission of the offence, (cf^ 

The Legislature has, moreover, visited the adulteration of meal or flour 
with severe penalties. For it is enacted, that if at any time information 
shall be given, on oath, to any justice, that there is reaaonaUe cause to 
suspect any miller, who grinds any grain for toll or reward, or any per- 
son who dresses, bolts, or in any wise manufactures meal or flour for sale, 
r«174.1 ^' ^^^ maker of ^bread for sale, within the limits of the justice's 
L J jurisdiction, of mixing up with, or putting into any meal or flour 
ground or manufactured for sale, any mixture, ingredient, or thing what- 
soever, not the genuine produce of the grain such as meal or flour shall 
import and ought to be, or whereby the purity of any meal or flour, in 
the possession of any such miller, mealman, or baker, is or shall be in 
any wise adulterated, then the justice, or any peace officer authorised by 
warrant under the hand and seal of any justice within the limits of his 
jurisdiction, which warrant the justice is empowered by this statute to 
grant, may enter any house, mill, shop, bakehouse, stall, bolting-house. 



As is the case of Soke Mills, by s. 5, ante, p. 171. 
i) Sect 1. (a) Sect 2. (h) Sect 3. (e) Ibid. (d) Sect. 0. 
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pastrj; warehouse, or ontfaonse of^ or belonging to any snoh mealman or 
baker, ut all seasonable times in the day time, in order to search and 
examine whither any mixture, ingredient, or thing, not the genuine pro- 
duce of the grain such meal or flour shall import and ought to be, shall 
have been mixed up with, or put into any meal or flour in the possession 
of any such miller, mealman, or baker, either in the grinding of any grain 
at the mill, or in the dressing, bolting, or manufacturing thereof, or 
whereby the purity of any meal or flour is or shall in any wise be adul- 
terated. Upon this search, if it be ascertained that an oiFence against 
the act has been committed, any justice or peace officer as aforesaid, may 
seiae any adulterated meal or flour, together with all mixtures and ingre- 
dients found and deemed to have been used, or intended to be used, in 
or for the adulteration. If the adulterated meal, &c., be seized by an 
officer, he shall with all convenient speed after the seizure carry it to a 
magistrate within the limits of whose jurisdiction the same shall have 
been seized, and if the justice shall adjudge that any mixture or ingre* 
dients, not the genuine produce of the grain any such meal or flour 
which shall have been so seized shall import and ought to be, shall have 
been put into any such meal or flour, or that the purity of any such meal 
or flour so seized was adulterated by any mixture or ingredient pat 
therein, the justice is them required to dispose of the same as he may 
think proper. And there is the same provision in case the magistrate 
himself should seize the adulterated commodity, or the mixture, ^.(f ) 

The punishment of the miller, &c., follows next. On being convicted 
of any offence mentioned in the last section, by confession, or on oath 
of a creditable witness, before a magistrate within whose jurisdiction the 
offence has been committed, the miller, &c., shall forfeit and pay a sum 
not exceeding 102., nor less than 40«., at the discretion of the magistrate; 
unless the party charged make it appear to the satisfaction of the magis- 
trate who has seized the mixture or ingredients, or before whom the 
*same may be brought, that such mixture or ingredients v^f®r»i7en 
not brought or lodged where they were found, with any design L J 
or intent to have been put into any meal or flour, or to have adulterated 
therewith the purity of any meal or flour, but that the same had been so 
placed where found for some lawful purpose. It shall be further lawful 
for the justice, on conviction, to cause the offender's name, his place of 
abode, and offence, to be published in some newspaper printed and pub- 
lished in or near the county, city, or place where the offence has been 
committed, the costs of inserting the same to be paid out of the forfeited 
money when recovered.(/ ) 

The next section prescribes a penalty against such as obstruct the 
searching above mentioned. Such as wilfully obstruct or hinder the 
search, or the seizure of any bread, or any ingredients found as afore- 
said, or wilfully resist or oppose the search, or the oaonTing away of 
such ingredients, or bread seized as not being made pursuant to the act, 

(e) 31 G. 2. e. 29. 8. 29. (/) SI G. 2, e. 29. s. 30. 

Mat, 1868—12 
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shall forfeit, on conTiotion, a sum not exceeding five ponnds, nor less 
than twenty shillingSi at the discretion of the convicting magistrate. (^](A) 

By the 34th sectioo, the mode of proceeding to recover the penalties 
is fully set forth.(i) The justice is, first, to summon the party con- 
cerned before him. If he do not appear, or offer a reasonable excuse for his 
default, the justice shall issue a warrant to apprehend him. If he do ap- 
pear, or on notice given or left for him at his usual abode he do not appear^ 
or if he cannot be apprehended, the justice may proceed and examine 
the witnesses on either side on oath, and, after hearing the parties and 
witnesses, shall convict or acquit the accused. If the forfeiture be not 
paid within twenty-four hours after the conviction, the justice shall issue 
a warrant of distress ; and if the party carry his goods out of the jurisdic- 
tion of the convicting justicei so that the penalty cannot be levied, the 
warrant shall be backed, and thereupon it shall be levied. If not 
redeemed in five days from the taking of the dbtress, the goods seized 
shall be appraised and sold, and the overplus, if any, returned, after 
deducting the costs of the prosecution, distress, and sale; such costs to 
be ascertained by the convicting justice, or the justices who backed the 
r#17A1 ^^^^^ ^^ either be alive; if not, then by some *other justice of 
L J the county where the conviction took place. In default of sufficient 
distress, and on proof of conviction and nonpayment, the justice shall 
commit the offender by warrant to the common gaol of the county, &c., 
where he shall be found for one calendar month, unless payment be made 
after the commitment within the month. Lastly, all such penalties and 
forfeitures are to be paid to the informer. 

It has been said by Dalton, that millers are not to be common buyers 
of com, to sell the same again either in com or meal, but that they ought 
only to serve for the grinding of corn that shall be brought to their 
mills. (A;) 

If a miller take any part of the com entrusted to him for the purpose 
of stealing it, it seems that he may be deemed guilty of larceny, although 
a felonious taking is an ordinary incident to larceny, and the com be 
delivered to the miller by the party requiring him to grind it. (A 

A case on the repair of mills is deserving of attention here, although 
it is of course a general mle that repairs of mills must be done by such 
lessees as covenant to that effect. An action of covenant was brought 
against the defendant for the non-repair of a water-mill, and the covenant 
was, that one William Cumberland should leave sufficiently repaired the 

(g) See s. 34, as to the mode of proceeding in order to procure a conyiction. 

(A) Id. 8. 31. By 8. 32, no miller, ftc, shall act as a justice under the statute, or 
in executing the same, under a penaltj of bOL to be recovered bjr anj informer, 
or person who will sue for it by action of debt, kc. at Westminster, wherein no 
essoin, Jtc, or by way of summary complaint before the Court of Session in Scot- 
land. 

t) These penalties are to go to the informers. 

\k) Chap. 113, p. 253. (/) I Hawk. P. C, ch. 33, s. 5. 
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mill, house, and buildings, and the miII*8tones. The reversion of the 
mill had been granted to the plaintiff, and the defendant was the exeon« 
tor of W. C. The defendant pleaded, that W. 0. assigned over all his 
estate to W. F., who entered and paid rent, and subsequently to the as- 
signment of the reversion, paid rent to the plaintiff. The plaintiff de- 
murred to this plea. The principal question was, whether the. assignee 
of the reversion, who had accepted rent from the assignee of the term, 
and so had recognised him as a tenant, should charge the lessee's execu- 
tor for a breach of covenant made after the assignment of the term, and 
after the assignment of the reversion.* The Court determined, that the 
executor was so chargeable, for this covenant was by stat. 82 H. 8, o. 84. 
en fait, and would run with the land, and the covenantor and his execu- 
tors were held to be always answerable notwithstanding the assignment, 
the executor being liable not by reason of the privity of the contract, but 
by reason of the covenant itself. But the Court added, that it would be 
otherwise of a covenant in land, which is only created by the law, or of 
a rent, which is created by reason of a contract^ and is by reason of the 
profits of the land, wherein no one is ^chargeable longer tjban the r^-t^jj-i 
privity of the estate continues with them,(m) and judgment was ^ -J 
given for the plaintiff.(n) 



The maxim, *^nc uiere tuo, ut alienutn non ladoi/' applies very 
strongly to the user of a watercourse. It was, indeed expressly cited in 
a case where the plaintiff complained of the defendant for diverting and 
stopping a river. The Court laid it down as a rule upon that occasion, 
that if one have ancient ponds replenished by channels out of a river, he 
]fl not at liberty to change the channels, if prejudice accrue thereby to 
another person, although the effect would be no more than to feed the 
ponds according to the usage.(o) This position was established at a very 
early period. Thus it is laid down in the Year Book of Ed. IV., that if 
one stop a stream which runs through his land, so that the land of ano- 
ther is thereby surrounded, it is a nuisance to the prejudice of that other 
per8on.(/>) Again, it was said in a previous case, that if a man should 
throw down a fosse or hedge where water ran, by which a meadow were 
suROunded, an assise would lie.(^) And so it was, where the defendant 
cast soil and filth into a sewer, so that the water, no longer keeping its 
original course, surrounded forty acres of the adjoining land.(r) So^ 
again, an action on the case was said to lie against a defendant, who 
built a mill to the hindrance of a river which ran by a certain mill, so that 
the stream ceased to run as it had been wont, and by reason of Uie mak- 

• 

(m) But if there be a coTenaat to pay rent, the liability continues, notwithstand- 
ing an assignment of the term by the lessee. 

(fi) Ore. Jac. 521, Brett v, Cnmberland. S. 0. 2 Ro. Bep. 63. This case was 
dted by counsel arg., 6B. kO. 696, bnt not upon this point 

{o) Hetl.32, Dnncombe v. Sir Edward RandaU. See 1 Wils. 1Y4, Brown v Best; 
taapottj in the next Chapter. 



(p) 9 B. 4, 35. Iq) 11 H. 4, 26. 83. 

(r) 12 H. 4, 3. See Hard. 60, Preston v. Kercer. 
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iQg oC flood^gatM^ sarromided the plaintifTa meadow8.(i) So, again^ . Hn^ 
plaintiff had judgment in an action upon the case ibt stopping a vatttrr 
oo«ise> bj which means his land was drowned.(^ 

SfO| again, trespass waa brongfat against the deHNkdant for an injnrj: to 
the plaindfi'fi fishery, by throwing down, a certain weir^ by whioh ao un* 
aeoofltonied find oyerwhdming flow of water was occasioned ; and altliongb 
some: discussions took place on the.propnetyof the form of action which 
''*17^1 ^^ ^^^ .*adopted^(») no doubt whateter tranapired aa to -tha 
L . fJ plaintiff's right to reeoTer for the mischief which had been doDie.(«) 

<f The defendant had diverted a stream of water, but restored it nndim- 
inished in qnantity, and by the time it reached the plaintiff^s lands unim- 
paired, as it was said, in quality; and it did not appear that the plain- 
tiff had sustained any damage. Upon this, the Lord Chancellor dissolved 
an injunction which had been obtained. It was observed, that in the case 
of lights there must be an unwarrantable user^ and an injury resulting 
from that us^r. Here the admission of the defendant was consistent with 
the fact that the plaintiffs had sustained no injury. The Court will noi 
take upon itself to adjudicate whether this is a nuisance or not. (t7r) If the 
injunction should stand, the defendant's works must stop. Now the 
plaintiff was not hurt as to culinary purposes, nor irrigation, nor as to his 
cattle, nor drainage, and there was, therefore, no doubt as to the balance 
of inconvenience. Besides, two assizes had gone by since the works had 
been commenced.''(i0) 

The building of a new mill by a person entitled to the ancient water- 
course may be productive of the same effects. The plaintiff complained, 
that he was possessed of a meadow, near to which there was a river, which 
ran to an ancient mill, that the defendant built a new mill, thereby rais- 
ing the . water, and drowning the meadow ; and that he, the plaintiff, 
consequently had lost the profits of his meadow. Upon not guilty pleaded; 
the plaintiff had a verdict ; and although judgment was arrested on uao- 
ther ground, it was agreed that this injury was quite sufficient to warrant 
the bringing of an action.(x) 

The immemorial enjoyment of water will not, therefore, justify the 
party who possesses it, in performing any act to the prejudice of his 
neighbour ; and this rule applies to protect a newly-erected house from 
any injury sustained by the flow of such an ancient stream. This was 
decided in an action of trespass, for breaking down the plaintiff's pen-stock, 
The defendant justified, for that he was possessed of a dwelling-house, 
situate near the place where the supposed trespass had been committed, 
and also near to a certain watercourse ; and that the water, whioh would 



{«) 16 Yin. Ab. 30, pi. 28, in the note. 
(t - ' 



J) 1 Leon. 247, 8I7 and Mordant's case. S. P. 3 Leon. 174, Weshbom and 
Mordant's case. S. G. Oro. £1. 191. 1 Bo. Ab. 104, S. C. 

(m\ 8ee/Kwf, Chap. IX. 

lo) 1 Ld. lUjm. 274, Coartney v. OoUet. S. 0. 12 Mod. 164. S. G. OarOi 436. 

Iw) See 18 Yes. 211, Att. Oen. v, Clearer. 

rv) 2 Mac. k G. 45, Elmhirst v. Spencer. 

(x) 1 Ld. Rajm. 248, Prince v. Moolton. S. 0. 2 Salk. 663. S, G. Garth. 386. 
S. 0. 12 Mod. 131. S. G. Gomb. 442. S. G. Holt, 192. 
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i&sinnm liave: flowed vwny- lircnii tinrt dwe&in^liimBe, if as obetmcied 
•ad Ikept' back' by the plaiiitiiPa pen-gtoek, ■ weirs, and dams:;- in con'- 
ito<pieiice. of which Che hoiua was damaged by the water, and so he^ 
the defeodant^ abated the naisanee. The plaintiff replied a presorip- 
tioii, and denied any nndne or:* unaoenatomed > obstraetioo* * 'It ap-^ 
peared that the defendant's house had been, ereeted within six er seven 
years prior to the action, and that the soil on w^ch it stood- had been 
ezoafated, and so lowered abont two feet, n short'time before the building 
ai the premises; Neariy four feet below the surface^ the floor 'of the: 
defendant^* nnderjgronnd cellar and kitchen^ imd been sunk, and he was 
warned at the time that it would be-sD^ject to: floods. During a Tcry wet 
seasoUi when the stream in the neighbourhood had become vintj copious, 
the defendant found water seven inches deep in the kitchen and cellar; 
and conceiving that it proceeded from the stroam petined back for the 
purpose of watering the meadows, he destroyed two pen-stocks^ one of 
which was that of the plaintiff, and the subjects of the action. The 
water^ in fact, soaked through the bank of the nearest watercourse, 
namely, *one hundred and eighty yards' of feeder parallel to the ricf 70-1 
back of the house ; and it was shewn, that the banksof the feedsrs ^ J 
in the neighbourhood consisted of a porous gravel, easily percolated by 
waters From the time of destroying the pen-«tooks, the water sank ra- 
pidly, and the floor at length became dry. It was ahro in evidence) that 
although the plaintiff's pen-stock had not been ^epairsd, the cellar of the 
defendant became again full of water, and^onthnied so for a cousidenble 
time^ in consequence of a general flood, ocoasiotted -by the melting of 
snows. * The plaintiff was, however, unsuccessful in attempting to shew 
tiiatthe inundatidn had occurred irom other causes than the creation of his 
pen-stock. But he proved that his pep*stock had been mad& thirty or 
forty years since, that it had been used uninterruptedly for thirty years, 
and that a pen-stock had been remembered there for seventy years; The 
defendant contended that the pen-stock had been enhanced, and he also 
called witnesses to shew that the inhabitants of Ohiehester, (whi^oh is 
subject to floods from the Lavant, the river which supplies 't^e feeders 
abo^e> mentioned,) had at different times abated pen-stocks^ and amongst 
others, the pen-stocks which the defendant had destroyed. Mr. Justice 
Heath, who tried the cause, put it to the jury,. first, whether the flooding 
had been created by the penning back of: the water, and said he thought 
the subsiding of the water left no doubt upon that point. Then the 
question would be, whether the pen-stock had been properly kept shut,. 
or shut for an unreasonable length of time, so as to occaaon an annoyance 
to the defendant's house. If the plaintiff had possessed an uninterrupted 
right to raise the pen-stock to a certain height, it would not derogate 
from the right^ that the defendant had thought proper to build a house, 
and make his kitchen deep in the ground : but the plaintiff's eicijoyment 
had not been peaceable, for the inhabitants had from time to time abated 
the pen-stock whenever they found it inconvenient. The learned Judge 
considered also, that there had been conclusive evidence, that the pen<« 
stock had been enhanced from one foot eight inches, to three feet flve 
inches, and said, that if the jury should be of that opinion, they ought to 
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find for the defendant^ which the jury aocordinglj did. Bat a new trial 
was moved for, first, beoanae the defendant's rejoinder had not denied the 
plaintiff's right to the pen-stook ; next, because the pen-stock had not 
been, as it was urged, the cause of the mischief; and, lastly, because a 
right to destroy a prescription could not be established in respect of a 
newly-built house, or, indeed, under any circumstances. The Courts 
upon this, although they agreed that the pen-stocks could not be con- 
tinued, much less enhanced to the prejudice of another person, observed 
that such of the issues should, nevertheless, have been found for the 

ri'lf^OI P^^^^ ^ ^^^^ ^^ ^®^y ^^® plaintiff's right to ^erect any pen- 
L J stock, because without ikem he could not have the benefit of the 
cut which must have been made at some time out of the river, for the 
benefit of the land ; and they made the rule for a new trial ab6olute.(a;) 
And Mr. Justice Lawrence held upon the main point, that the plaintiff 
might pen the water as he would, until he should damage his neigh- 
hour, but that his right must terminate as soon as injury should arise. 
Had there been an ancient house, added the learned Judge, into which 
the water fiowed immemorially by reason of the pen-stock, it would have 
been evidence of a grant.(^)(2;) 

• The law respecting water spouts is in principle the same. Where one 
had a right to enter the yard of another, and he fixed there a water 
spout, by which the rain fell upon the land of the plaintiff, although 
there was some dispute as to the form of the action, the right to sue was 
dearly admitted. A man might have a right for the rain water to &I1 
from the eaves of his house into a yard belonging to another person, 
and yet cannot justify putting up a spout, and thus collecting the water 
in a larger body to &11 into that yard.(a) 

This last, together with the following case, although strictly speaking, 
ihey do not concern the user of watercourses, are introduced here as be- 
ing illustrative of the subject under consideration. An action was brought 
on the case for damage done to the plaintiff's colliery. The defendant 
had caused great quantities of water to be conveyed through other col- 

(x) 3 Taunt. 99, Cooper v. Barber. (y) 3 Taunt. 110. 

(ar) The Court did not seem, upon this occasion, to hare been unanimous as to 
the illegality of this pen-stock under the circumstances. Mr. Justice Heath clearly 
seems to have thought that the plaintiff might have persisted in penning back bis 
water, according to the immemorial usage, while Lawrence, J., as obvionsly 
maintained, that such an usage could not be tolerated to the prejudice of a neigh- 
bour, who had newly built a house into which the water flowed. Reason seems 
to point out, on the one hand, that if a man wilfully resolve to build on a spot 
where he knows that he shall be molested by the exercise of an immemorial 
right, he must abide the consequences of his folly, unless, indeed, the other 
party, as in the principal case, exceed the extent of bis ancient custom. On the 
other hand, there would be a check to all improvement, if a proprietor of water, 
even, although he should act consistently with the usage, were warranted in con- 
tinuing a nuisance to a neighbouring dwelling, when he might probably at a small 
expense to himself avert the mischief, and direct his stream into a different channel. 
This would be consonant to the maxim, that he ought so to use his own privileges, 
as to avoid an act of prejudice to others. 

(a) 2 Ld. Raym. 1399, Reynolds v. Clarke. S. C. 1 Str. 534. S. C. 8 Mod. 172. 
S. 0. Fort 212. 
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lieries into that of the plaintiff^ and this he had done in hia own colliery 
within his own soil ; and although there was much discussion npon the 
debated question, whether trespass or case were the ^proper r^ciQi-i 
remedy, it was not doubted but that the action lay for the ■- J 
damage sustained ; and, in effect the plaintiff was permitted to enter up 
his judgment. (&) 

The plaintiff and defendant occupied collieries adjoining to each other. 
The defendant's predecessor, with whom however, the defendant had no 
privity, made holes, called <' thyrlings,'' in a barrier of coal which sepa- 
rated ihe collieries. This was a trespass on the part of the predecessor 
of the defendant, as the barrier belonged to the plaintiff. The defend- 
ant, in working his mine broke down a seam of coal of his own, in con- 
sequence of which the water flowed into the plaintiff's mine through the 
" thyrlings/' The cases of Tenant v. Goldwin,(c^ Bosewell ▼• Prior,(<f) 
and Haward y. Banks, (e) were cited for the plaintiff, to shew that the de- 
fendant lay under an obligation of common right to have kept this bar- 
rier in so sound a condition as to have prevented the grievances com- 
plained of. But Tenant v. Ghldwin, was distinguished, for that was a 
case in which the defendant's duty to repair a house and office adjoining 
the premises of the plaintiff came in question. Bosewell v. Prior was 
an action on the case for a nuisance, but mines are not a nuisance. 
Therefore the Court held, that no duty, neither special nor general, lay on 
the defendant to do this repair, and judgment was accordingly given in 
his fayour.(/) 

This is different from wilfully allowing a communication into an ad- 
joining mine to remain open, so as to suffer water to flow through it, in 
order to compel other parties to close such communication. A tenant of 
a mine was restrained on motion from allowing such an opening.(^) 

If there be evidence of a grant, the user of a watercourse in a parti- 
cular manner might be sanctioned, which, but for such evidence, would 
be illegal. This principle may be collected from a decision recently 
quoted.(A) And it seems to have been recognised in a subsequent case, 
where the plaintiff's cause of action was stated to be, that the defend- 
ant, by a wrongful construction of their flood gates and machinery, so 
penned up and obstructed the course of a river, as to occasion an overflow 
*of water upon the plaintiff's farm. The matter was referred to ar- pai onn 
bitration, and it then appeared that the defendants were occupiers ^ -I 
of a mill and that the plaintiff was the occupier of certain meadows adjoin- 
ing to the defendant's mill pond, and situate a mile higher up the stream 



(h) 2 Burr. 1113, Haward T.Bankes. 

(e) 2 Ld. Rajm. 1089. S. C. 1 Salk. 21. 360. Holt's Ca. 500. 6 Mod. 311. 

(d) 1 Ld. Raym. 713. S. G. 2 Salk. 460. Holt's case, Ca. 500. 6 Mod. 116. 12 
Mod. 635. 

[e) 2 Barr. 1113, and 4 Ed. 4. 7, was also cited. 
^) 18 L. J., 0. P. 172, Smith y. Kenrick. 

[si) 7 Bear. 127, Barl of Mexboroagh r. Bower. 
(h) Cooper T. Barber, ante, p. 178, 180. 
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ih^n the mille. Certain ditclies tntTersed theae. meadows, the level of 
which was helow the water level of the fall mill pond, and they were in- 
tended to discharged the drainage of the coontry into the river. The 
former occupier of the plaintiff's land had, abont thirty years before 
the action, erected at the months of these ditches certain pen-stocks and 
valves,(t) and had occasionaUy repaired them, although they were dis- 
used and in an inefficient state at the time of the dispute in question. 
The plaintiff's land had been partially injured by the stagnation of the 
water. The defendants had recently purchased an interest in the mill. In 
the time of the old tenant the machinery was in a very imperfect state, 
the water wheels and waste hatches were much ont of repair, and thus a 
great waste of water ensued. The level of the head of water in the 
mill pond was then drawn down in a few hours below the level of the 
meadows^ and the water from the ditches being consequently discharged 
with ease into the bed of the mill pond, the plaintiff's land sustained but 
a small damage. But the defendants had, since the plaintiff's occupa- 
tion, rebuilt the mills on an improved principal, and had tightened the 
waste water gates and mill hatches ; and so, using their water economi- 
oally, it was rarely drawn down^ the mill pond being accordingly, for the 
most part at the same level. Thus it happened, that the water in the 
ditches accumulated, and stagnated for a much longer time that formerly 
on the land of tfaie plaintiff; whilst, on the other hand, it was shewn to 
the satisfaction of the arbitrator, that the improved mill and waste water 
gates did not confine the water in the mill pond to so high a level as be- 
fore. The ground sills had remained unaltered. No evidence was given 
as to the state of the mill, anterior to the occupation of the last tenant 
previous to the defendants. The arbitrator awarded, that the defendants 
.should within four months, make an over-fall or tumbling bay for the 
discharge of the water of the river at a convenient place, between the 
plaintiff's meadows and the waste eate of the mill, and that the defend- 
r*1fi<{1 ^^^ should pay 150/. to the ^plaintiff, upon which the mutual 
^ -I rele^ises were to be executed up to the date of the submission. 
It was moved afterwards, to set aside this award amongst other objections, 
because to make a tumbling bay would be waste on the part of the de- 
fendants, they having sworn, that they had no permission from their 
lessor to erect it. Aud the Court considerd this objection good pro 
tanto, and set aside the award as far as regarded the tumbling bay, but 
confirmed it as to the residue. Mr. Justice Heath observed, that dam- 
ages could not be given unless it were for penning the water too high, 
and that if it were not penned higher than usual, the keeping it for a 
longer time than usual would not entitle the plaintiff to recover any 
thing. (A;) 

U) Thej freelj opened to the riyer whenever the water on the land side " was 
80 nighy that its pressing on the yalve outwards overcame the contrary pressure 
of the water in the riyer, and thereby let out the water from the ditches into the 
bed of the river ; and whenever the water in the river was higher than the water 
in the ditches, its presssure on the outsides of the valves kept them closely shut 
against the upright posts to which they were applied, and prevented any water 
ft'om the river from entering the ditches.^' 6 Taunt 456. 

(k) 6 Taunt 464, Alder v. Savill and others. See also 7 Bast, 195, and post, 
ChH». IX. 
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Here, as the water of the mill had always flowed over the adjoining 
meadowSi there seems to be clear evidence of a grant ; and then this 
case is reconcileable with Cooper y. Qaiber, inasmuch as in the latter 
case, the injury complained of was done to a new house. 

The user of a watercourse, if en}ojed under a lease, must be subject 
to the covenants contained in the lease, as far as they respect the thing 
demised. In the following base the judgment of tilie Court was for the 
defendant^ because the ceveimnt imposed upon -him did not affect the 
subject of ^ef property leaiied. In the demise, by which liberty was 
given to erect a silk mill and make a watercourse^ ther^ was a cOTenant 
against hiring ^ny persokis to work in the mill who were settled in other 
parishes, without a parish certificate. The lessee covenanted for 
himself, his executors, administrators and assigns, and the premises 
came' to the defendant by assignment. The declaration was demur- 
red to generally. The Court were of opinion, that, as lihe assignee 
was specilieally named, although the thing were not in esse at tho 
time, it would bind him, if it affected the nature, quality, or value 
of the thing demised j independently of collateral circumstances; or if 
it affected the mode of enjoying it; 'But in the case in question, the 
covenant did not immediately t^ect the thing demised, but on!y> if at 
all, in respect of collatenU circumstances. If there had been a covenant 
by the lessee to make a communication by water from the demised pre- 
mises, through other person's lands to another place, to fiicilrtate the 
access to a market, the value of the reversion would be materially affected 
by the perforhianoe or non-performance of such a covenant; but it could 
not bind the assignee, because all the cases show that the assignee is not 
*%onnd> unless the thing to be done is upon the land demised, mqai 
The defendant accordingly had judgment.^ L J 

The owner of a steam engine had lard down a pipe which communi- 
cated with a canal, but they used the water for other purposes than for 
condensing steam, such condensation of steam being permitted by an act 
6f Parliamient, and, moreover, they used more water than was wanted for 
the condensing of the steam. * It was objected against the right of the 
canal company to recover, that a clause of the act had empowered cer- 
tain commissioners appointed under its powers^ to settle all disputes be* 
tween the company and any persons desirous of taking water out of the 
canal. And it was further objected, that no specific damage had been 
alleged. But the Court held, that the special power adverted to had not 
deprived the plaintiffs of th^ir right of action, and that the objection for 
want of alleged damage would not hold, and at all events, not after ver- 
dict.(m) 

Cutting a trench in a field, whereby the land is improved instead of 
being injured, is not waste.(n) 



(l) 10 Easl^lSO, the Major, Ac. of Congleton v.Pattison. 

B. 293, Rochda 
Altman's case. 



(m) 18 L. J., Q. B. 293, Rochdale Canal Company y. King and others. 
(r) Dy. 361 (6), A. 
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[♦185] •CHAPTER IX. 

OF OBSTBUOnONS AND OTHER INJURIES; WITH THE REMEDIES IN 

SUCH GASES. 

It will be readily conoeiyed, that many mischiefs^ and various descrip- 
tions of damage, are occasionally commiUedi in derogation of the rights 
concerning which we have been treating. Our object will be to enume- 
rate the principal of these damages in the following Chapter, not forget- 
ting the remedies which may be found applicable to the respective injuries 
detailed. 

To take a short general view of the subject, before we proceed to par- 
ticulars, there are, in the first place, obstructions to navigation, such as 
toll improperly demanded, duties, and other exactions not warranted by 
acts of Parliament So, again, there are many nuisances against which 
the Legislature has provided expressly, as the choking up of public 
waters with ballast, slate, gravel, &c. ; the erection or continuance of 
weirs which cannot be legaJly kept up to the hindrance of navigation, 
locks set up without proper authority, wharfe, &c. So, further, there 
may be a serious obstruction by diverting the stream of a public river ; 
and such an offence has always been severely visited. 

A neglect to cleanse a river often creates an obstruction; and, conse- 
quently, the party upon whom the obligation of repair lies, must be 
punished for the default. The undue ezcercise of a right of fishery, it 
will be found, may occasion the commission of this offence, for the public 
benefit must supersede a private privilege, when it becomes necessary 
that the one should yield to the other. 

Having considered the obstructions to navigation, and detailed their 
incidental remedies, we shall proceed to a similar inquiry with regard to 
fisheries, and we shall find that many such mischiefs, as weirs, nets, &c.| 
are occasionally made the subjects of complaint and punishment. So, 
r*1RBl ^S^°' ^^^'^^ ^^ ^several injuries to private rights of, fisheryi 
I- J which it will be necessary to notice, as the larceny of the fish^ 
malicious mischiefs done to fish ponds, nuisances of various kinds, &c. 

Injuries done to the miller will next claim our attention, and we shall 
almost unavoidably touch upon obstructions to watercourses in considering 
this point ; for there are few mischiefs so commonly sustained by the own- 
ers of mills, as the disturbance of their waters. And, lastly, the damage 
occasioned by an illegal stoppage, diversion or misuser of private streams, 
will come before the attention of the reader. This last is a subject of 
considerable importance, and the consideration of it is of no infrequent 
occurrence. 

Obstructions to navigation have always been regarded with great jea- 
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lousy. In whatever shape the mischief appears, both the common and 
written law are always prepared to cheek its adyance ; for the prosperity 
of the people depends too much on their commercial advantages, not to 
make them sensible of the value which a free and uninterrupted inter- 
course confers. Thus it is, that impediments occasioned by the demand 
of toll have frequently been resisted with success ; or, where toll has 
been suffered to exist, that the imposition of it has not been conceded by 
the Le^lature, without great accompanying benefits. So it is, again, 
that piracy (a subject with which we do not profess to meddle here), is 
universally denounced as detrimental to the best interest of commerce. 
The principal annoyances, however, which it falls within the scope of 
our undertaking to notice, are found to occur in havens, roads, channels, 
docks, or navigable rivers. 

The Legislature has interposed its authority on many occasions, to 
prevent nuisances to these public rights. Thus, for the preservation of 
channels, havens, &o., it is enacted that no person shall cast or unlade 
out of any manner of ship, crayer, or any other vessel, being within any 
haven, road, channel, or river, flowing or running to any port, town, or 
to any city, borough, or town within this realm, &c., any manner of bal- 
last, rubbish, gravel, or any other wreck or filth, but only upon the land 
above the full sea mark. The penalty for this qffence was declared to be 
6^., half for the King, and half for the informer, who might sue by bill, 
plaint, original writ, or information, in any of the King's Courts of 
record, no wager of law, essoin, or protection, being allowed.(o) 

Next followed the statute of Oeo. II., exphdning this ^offence r«i o>ri 
more particularly, and providing against the inconveniences of L J* 
sunk or stranded ships. 

The offence of casting out ballast having increased, the last mentioned 
statute ordained, that if any master or owners, or any person acting as 
master of any ship, pink, crayer, lighter, keil boat, or any other vessel 
whatsoever, shall cast, throw out, or unlade, or, if there should be cast 
out, &c., from any such ship, &c., being or riding within any haven, port, 
road, channel, or navigable river within England, any bailast, rubbish, 
gravel, earth, stone, wreck, or filth, but only upon the land where the tide 
or water never flows or runs, any justice for the county, city, &c., where 
or near which the offence is committed, may, upon information given, and 
such justice is authorised and required, to summon or issue out a warrant 
to apprehend and bring before him the master, &c., of any such ship, &c., 
against whom the complaint may have been made. The justice is em- 
powered, upon appearance, or default, to examine into the facts ; and if 
it appear that any ballast, &c., has been cast, unladen, or thrown out of 
any ship, &c., whether the proof be by confession, or on view of the jus- 
tice, or on the oath of a witness, the master or masters, or persons acting 
as such, shall be adjudged to be the offenders against the act, and shall, 

(a) 34 ft 35 H. 8, c. 9| 8. 6. 
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on oonviotion, iiieor a forfeitare of not? more than K., nor leas than SOt., 
at Ihe discretion of the jnstioe; one-half to be' paid to ^e infenner, and 
one-half to the overseen of the poor of Ae parish^ town, or place, where 
the coiiYiction shall i)e prononnoed, for the nse of the poor'there.(6) The 
next section provides for the recovery of the penalties* Tbej are to be 
levied by distress and sale, either of the goods -and chattels of the per<. 
sons so convicted, or of tlie ship, &c., or of the tackle, apparel, or fami* 
tnre, by a warrant under the hand of the jnstioe, which he is empowered 
and required to make, and to deliver to the constable, or tythingmaa, 
or other private officer of the parish, &o., where such warrant is to be 
ezeented. The overplus (if any) after the dbtress and sale, is to be 
rendered back to the owner ; and for want of sufficient distress, the jns*^ 
tice shall commit the master, or acting as such, bo being convicted, to the 
gaol of the county, city, or town corporate, or to the House of Correc- 
tion for the county, there to remain for two months, or until payment be 
made of the penaltes and forfeitures, or so much as for the nonpayment' 
of which such commitment shall be.(c) 

Subsequently, anotiier statute was passed, some of whose provisions 
r*1S$^l '^^^ ^ ^^^ subjeci Thus, by 54 G^eo. 8, c. 158, s. 11, ^it wae 
K- -^'declared, that if the owner, master, or other person, having the 
charge of any private ships of war, transport, or other private or mer. 
chant ship, Ac., or craft whatsoever^ or any person working any <}uaFryy 
mine, of pit near to the sea, or any harbour, haven, or navigable riverj 
shall oast, throw, empty, or unlade^ or cause, Ac., out of any vessel, off 
from the shore, any ballast, stone, slate, gravel, earth, rubbish, wreck, 
or filth, into any florts, roads, roadsteads, harbours, &c», so as to obstruct 
the navigation, or in any place where th^ same may be liable to be washed 
into the sea, or into such ports, &c., either by ordinary or high tides, or by 
storms or land floods, such person shall forfeit a sum not exceeding 10^. 
besides all expenses' seoesntr^y incurred in removing such matters to a 
proper plaoe, to be recovered in aueh form of commitment for nonpiiy. 
ment, as in cases of penalties, &c., under the act; except stones, rocks^ 
bricks, lime, or other materials used towards the building or repairing of 
any quay, pier, wharf, drawbridge, or other building, on the banks' or 
sides of any port, fte., or any materials for repairing any highway. . 

The next section presoribe» the mode of unloading ballast. It ordains, 
that no ship, dbc, or oraffc whatsoever, shall unlade on any part ^ the 
shore (except on some wharf properly constructed for the purpose,) any 
ballast, &c., except at high water, or within two hours before or after j 
and that for any such purposes, suoh ships, Ac., shall approa<^ Ihe shore 
as the tide and draught of water of such ships, &o., will admit, and shall, 
under no circumstances, in no- situation, deposit any of the said matters 
below low water mark at neap tides; and that every vessel drawing above 
eleven feet of water at the etem, shall unlade all such materiaJs into 

(b) 19 G. 2, 0. 22, 8. 1. (e) Id. s. 2. 
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0om« lighter, barge, or boat, in order tliat the same may be eoDTeyed as 
near to the shore as possible at the time. of high water.(c2) 

M€«eover> aU such balkst and other matters shall, npon such oooasions, 
be only east on shore from the .side of the ship, &o., nearest to the land, 
andnofe otherwise, upon pain of forfeiting a sam not exceeding 101, be^ 
sides the expenses of removal, to be reeoYeced in thesame manner as has 
been mentioned in the eleventh seotion.(e) And, further, to prevent 
damage to the. shores or banks. of the posrts, harbours, or havens .in the 
kingdom, nopecson shall take anj ballast,. or shingle, or any portion of 
the shores or banks of any port, &c«, from which the commissioners, 
for executing the office of Lord High Admiral, shall, find: it necessary 
for the protection of any such port, &e., or the limits thereof, by order 
under their hands, or any three of them, or of *his or their secretary, ^^ « ^cri 
and published inihe London GazeUe, shall prohibit the taking or re« *- J 
moving^ of such shingle or tballast, upon pain of forfeiting 10/. for every of* 
fenoe.(/) The next section diraets the use of one or more tarpaulins, properly 
stretched and spread, for the jmrpose of taking in or discharging ballast in 
order to prevent the ballast from falling into the sea, or into any harbour, &c. ; 
and the forfeiture for disobedience to this order is 5?. for each offence.(^) 
Sut the Xiotrd Hi^ Admiral, or the commissioners, &o., may dispense with 
these provisionarelating to ballast by license under hand and seal^/X) Theact 
then proceeds to guard against the imprc^er sinking of vessels. It declares, 
that as often as any ship, &o., or anycraft,.shall be sunk or stranded in any 
port, &o^ w|iere there may be a harbour master, the harbour master, or 
any commissioner of the navy residing near, shall, in case the owner, 
master, or other person in charge of such ship, &c., shall refuse or ne- 
glect to weigh and raise the same for twenty ^ight days following, to cause 
such ship, &c., to be weighed and raised, and shall cause the same, with 
all the furniture, &c., and all goods, &c., found in the same, to be sold 
by auction or otherwise, and thereby to pay the expenses of weighing and 
raising the ship, &c., and clearing the port, &o., and also the charges of 
the sale, returning the overplus, (if any) to the owners. (t) The harbour 
master, and other officers, are declared to be indemnified for any thing 
done in pursuance of the atiL.{k) However, if the harbour master, &c., 
shall not proceed to weigh or raise the vessed, &c., within two calendar 
months next after the twenty-eight days, the owner, &c., may proceed to 
weigh and raise it, as if the act had never been passed.(/) Commission. 
ers of the navy residing at any port, are declared to be justices for the 
purpose of executing the act.(m) The penalties are to be sued for within 
twelve calendar months after the oflfence before any commissioner of the 
navy, or justice residing at or near the place where the offence has been 
oommitted, one-half to go to the King, and the other half to the informer. 
A warrant may be granted, and in case of nonpayment, the offender may 
be imprisoned for any time not to exceed three month8.(n) Any com- 

id) Sect 12. (e) Sect. 13. 

/) Sect 14* (ff) Sect 15. (A) Sect 16. (t) Sect 17 (*) Sect 18. 
I) Sect 19. (m) Sect 20. (n) Sect 21. 
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missioner rending at or near snoh port, &c., or any jortice for any county, 
&c., next adjoining to any such port, &c., where any offence may be com- 
mitted, may proceed to execute the act, as if the offence were committed 
within their respective jurisdictions, although it have been committed out 
r^lQOn ^^ ^^® limits of their authority, or *out of the body of any 
L -I county.(o) A form of conviction is appended, and is to be writ- 
ten on parchment, and filed away with the clerk of the peace, and the 
certiorari is taken away.(p^ Moreover, a penalty of 101. is awarded 
against any witness who neglects to attend a summons, or refuses to be 
examined, upon appearance, without lawful excuse, to be levied as 
abov6.(^) And if such witness swear untruly, he or she shall incur the 
penalties of perjury.(r) An appeal is given to the sessions within three 
calendar months after the conviction, to be held for the county where the 
matter of appeal shall arise, ten days notice being given to the person 
appealed against, and a recognizance being entered into before a commis- 
sioner of the navy, or justice with two sufficient sureties, and the justices 
et sessions may determine the appeal, and award costs. («) The limitation 
of the time for bringing actions for any thing done in pursuance of the 
act, is fixed at six months; the general issue may be pleaded, and the 
special matter given in evidence, and treble costs are awarded against the 
plaintiff if he fail in his action.(<) The last is a saving clause of all 
rights of property, privileges, jurisdiction, and powers of conservancy, 
held by any corporation, or lords or ladies of manors, or other persons 
whatsoever, in or over any port, &c., or the banks, shores, or sides thereof. 
And there shall be no repeal of any provision relating to this subject in 
any former act, unless it be expressly repealed by thb act.(i«) 

Having mentioned the enactments and punishment for throwing out 
ballast, &o., we come next to shew the statutable remedy in cases of ships 
sunk or stranded, or run on shore in harbours, ports, channels, or navi- 
gable rivers. It is provided, that as soon as any ship or vessel shall be 
sunk, stranded, or run on shore, in any harbour, &c., or shall be brought 
or drove in, or be there in a ruinous or shattered condition, and permitted 
to remain there, and the owner, or some other person having, or pretend- 
ing to have, any property therein, or the command or power thereof, or 
any other person or persons by any of their order, privity, or assent, shall 
begin to take down, or convey away any of the rigging or tackle, or if 
there shall not be any person to take care of the said ship or vessel, any 
justice for the county, or place where, or near where such fact, accident^ 
or offence shall happen, upon information thereof, shall summon, or issue 
out a warrant to bring before him the owner, or other person pretending 
r*1Q11 ^ ^^^^ ^^^ command or power over such ship or * vessel. Then, 
I- -I upon appearance or default, the justice shall examine iftto the 
case, and if the matter be proved, the justice is authorised and required 
to issue a warrant for seizing and removing the ship or vessel, and also 
the rigging and tackle, as the justice shall direct; and if the owner 

(o) Sect 22. (p) Sect 23. (q) Sect 24. (r) Sect 25. 

(t) Sect 28 (t) Sect 27. .(u) Sect 28. 
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or sncb other person as aforesud, sball not, within five days, give seen, 
ritj, according to the approbation of the justice, to clear the harbour, &c^ 
of any such ship or vessel, and of all wreck and parts belonging to the 
same, and pay the charges of seizing and removing, and disposing of such 
ship or vessel, tackle, or furniture, then to cause the hulk, rigging, or 
tackle to be sold, and to pay the charges of clearing the harbour, ftc., 
where the ship or vessel may be, out of the money arising from the sale, 
and also the charges of the seizure, removal and sale, renderlDg the over- 
plus (if any) to the owners of the manor where such transaction shall 
happen. (v) The next section ordains, that each justice shall execute thb 
act within his jurisdiction, although he be rated and assessed, or do actu- 
ally pay for the maintenance of the poor of any parish, town, or place, in 
which any conviction shall be pronounced.(t0) The conviction is, more- 
over, declared to be final, and not to be appealed from or to be removed 
into any Court of record at Westminster.(x) 

But there are these provisos: — ^First, That no distress is to be sold 
until after the expiration of five days from the day of making it; and 
that any person may redeem the distress before the expiration of 
those five days, by paying the money due to and for the uses and pur* 
poses of the act, together with the costs and charges of, and for making, 
seizing, and detaining such diBtre88.(y) Provided further, that nothing 
in the act shall extend to take away, abridge, diminish, or alter, any 
right, benefit, or lawful use, that the lord or lords, lady or ladies, of any 
manor adjoining to or bordering upon any haven, port, road, channel, or 
river, or to the banks, shores, or sides thereof, or any fishery, marndTac- 
ture, or royalties therein, nor extend to the casting out^ unlading, or 
throwipg out of any ship, &o., any stone, rocks, bricks, lime or other materi- 
als, used or to be used in or towards the building, amending, repairing, and 
keeping in repair, any quay, pier, wharf, wear,. or bridge, on the banks 
or sides of any haven, &c., within the realm. On the contrary, the act 
shall be construed and taken to prevent the mischiefs to be done in, or 
to, or upon, the said havens, &c., which may any ways tend to obstruct, 
prejudice, incommode, hinder, or do any annoyance in the said havens, 
&c.. or 'prejudice the navigation therein, and not otherwise.(2) r«iQo-i 
Lastly, nothing shall extend to take away, abridge, diminish, or t. J 
limit, any former or other jurisdiction, or right, or remedy, to punish 
any nuisance to be done or omitted in any haven, &c.(a) 

Obstructions to public docks are also punishable. Thus, one L. was 
indicted for a public nuisance to Billingsgate Dock. It was stated, that 
B. dock was a common dock for small provision ships coming to the 
London market, but ihat no large ship ought to come there ; yet, that 
the defendant brought a great ship of 300 tons into it. It was moved 
to quash this indictment, by reason of the circumstance of saying, that 

(9) 19 G. 2, c. 22, 8* 3. (w) Sect. 4. (z) Sect. 5. 

(y) Sect. e. (z) Sect 7. 

a naisanoe lay at common law for this offence. 



(y) Sect. 6. 

(a) Sect. 8. An indictment for 
14 Yin. Ab. 396, pi. 16. 
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a doek was common; and at the same timoi that it would be a nnisanee 
fo great ships to come here. But b j the Oonrt : Why may there not be 
a common dock only for small ships^ as well as a common pack and 
horse-wajff Should a man with a cart use such a way, so as to plough 
it, and render it less couTenient for riders, will not that be a nuisance in* 
dictable ? Besides, the Court said they would never quash indictments 
for nnisances) and they put the defendant to .demur, which he did.(&) 

An obstruction in a public riyer is also a nuisance, and may be dealt 
with as such. 

It will be our object to inquire what are obstructions of this nature, 
and what remedies are available for the purposes of removing them, or 
punishing the authors of the nuisance. For it is an offence of stopping 
up the highway, a public river being in law considered to be a highway; 
and it was held to be one of those trangressions which the King could 
not dispense with.(c) The principal annoyances which concern the public 
in this respect, seem to be those which impede their rights of naviga- 
tion and of fishery. The latter will be considered separately in a subse- 
quent part of this Chapter. 

There are various acts which disturb theoourse of navigation. Invert- 
ing the accustomed stream; throwing improper lumber into it; neglect 
to place buoys; erecting wharfs, so as to narrow the river; mooring 
barges, so as to obstruct the channel : all these, with many others, are acts 
for which the party committing them may be called to account. 

|-^igQ-| '''The continuance of wears was forbidden by Magna Charta. 
I- J That statute declares, that <^ all wears from henceforth shall be 
utterly put down, by Thames and Medway, and through all England, 
but only by the sea coasf (^^ The annoyance, however, having been 
renewed to some extent, it was enacted, that whereas the common passage 
of boats and ships in the great rivers of England be oftentimes annoyed 
by the inhansing of goree8,(«) mills, wears, stanks, stakes, and kiddle8,(/) 
all such gorces, &o., which be levied and set up in the time of King Ed- 
ward, the King's grandfather, and after, whereby the said ships and boats 
be disturbed, that they cannot pass in such river, as they were wont, 
shall be cut and utterly pulled down, without being renewed. The stat- 
ute then directs, that writs shall be sent to the sheriffs, in order that they 
may execute the ordinance, and that justices should be assigned at need- 
ful times.(^ ) A grievous complaint was soon made that the last men- 
tioned statute had not been complied with ; and, therefore, the penalty 
of one hundred marks was prescribed against such as should repair the 
annoyances mentioned above, being duly attainted ; the fine to be levied 



[b) 6 Mod. 145, the Queen v. Leech. 

) Vaugh. 340. (d) Chap. XXHI. 

[e\ A deep pit of water or galf. Go. Litt 5.(a} 
) Open wears, ;whereb7 fish are caught 2 met. 38. 

ff) 25 Ed. 3; Stat. 4, c. 4. 
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by estreats of the Exoheqner. The same penalty was also denonneed 
agaiiiBt sneh as should <<inhanse" snch weirs, &o.{h) The mischiefs 
thus prohibited were, however, so &r from being abolished, that we find 
another statute soon afterwards, confirming those which had gone before, 
and conferring other powers. For commission were ordered to go forth, 
to sufficient justices, in every country, for the purpose of surveying the 
waters and great rivers, and to execute the statutes, as well by their 
advice as by inquests taken, within firanchise and without, as often as 
need might be. These justices, are, moreover, to survey the wears, 
mUhf &o., made he/ore King EdwarcPs time^ and to correct, pull down, 
and amend them, if too much enhanced or <<straited;'' saving also a 
reasonable substance of wears, mill, &c., so in old times made and levied. 
The freeholder was ordered to make the abatement of these nuisances at 
his own cost, when directed to do so, within half a year after notice, and 
upon pain of one hundred marks. The penalty of one hundred marks, 
against offenders who might enhance the wears, or strait, or repair them, 
was re-enacted, with liberty for any one aggrieved to have his right and 
remedy.($) A similar statute was passed in the same reign, upon the same 
grounds and complaints, and moreover, because the young fry of fish had 
been destroyed and ^wasted; and it was also alleged, that many r^-iA^-i 
people had perished in consequence of the obstructions. The ^ J 
justices, besides, appointed under the commissions, were to have 4t. per 
day for travelling, to be paid them by the sheriff, out of the issues and 
profits of the estreats, and which sums were to be allowed the sheriffs, 
in the Exchequer. (&] A solemn confirmation of all those statutes respect- 
ing wears was made in the reign of Edward lY. It was declared, that 
divers fish garths^ mills, mill dams, mill stanks, locks, ebbing wears, 
stakes, kedels, hecks, or flood gates, had been enhanced, levied, and en- 
larged, so as to destroy the fish, and endanger the navigation. And then 
the old penalty of one hundred marks was re-enacted against offenders, 
giving them, however, three months' notice to remove the impediment.(?) 
And farther, it was ordained, that if the offender, or his heir or heirs, 
assignee or assignees, or any of them, should defer or continue the same 
default, contrary to the award of the commissioners, he should forfeit 
one hundred marks for every month after the three months ended, half 
to the King, and half to him who should sue for the same by action of 
debt.(m) 

The like process, rule, judgment, and execution, was to be allowed in 
this as in other actions of debt at the common law, and the defendant 
might not wage his law, nor have any protection or essoin of the King's 
service, (n) The penalty against the heir or aasignee, for continuing the 
nuisance in question, was also fixed at 100 marks per month for every 
defiiult.(o) 

[h) 46 Ed. 3, c. 2. (i) 1 H. 4, c. 12. 
\k) 4 H. 4, c. 11. 1 H. 6, c. 2. (/) 12 B. 4, c 7, i. 3. 

[m) Sect 4. (n) Sect. 5. 
(o) Sect. 6. 

May, 1858.— 18 
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The wotda of Xiord vEUenbanragh; w&en.' giTiiig jo3gmeiit sgftiiMt Ike 
eredtion of a stone wear, . ace irortbj of attention. : His Lordship coa« 
firnttd the aathorltj of the old statu tee whidi :vre ha^e mentioned'. «< The 
erection of wears aoroaa rivers was veprohated in the earliest pedods of 
our law. They were eonsidered astpmblio naisanoes/' His Lordship 
then cited the Clhii|>ter of Magna^^Charta, and the subseqiient enactments. 
<^ I remember/' oontimied he, "<< that the stells erected in the River Eden, 
bj the late Lord Lonsdale and the Oorporation of Oarlisleji wherebj all 
t)ie fish were stopped in .their passage up the liver; were pronounced in; 
thiB CJofirty upon A motion for. a new trial, to be illegal^ andt a poblie 
]Hii8aiftoe«?f(j>) ,'.' 

Not eveof^- legal grant bj the Grown can mske a nnisanoe of this Idnd 
p^^gg.|-:legitimatei The right of the. poblie is paramooat to Ite-j^right 
L . i of property in the Orown,(^) To aa* action of trsspasa. the ^ea 
was, that a weir had beea built : aerose parii)f a. navigable river. The- 
ropyoation oonfeseied tibe I* i* ;. to be part of a navigable stream/ bnt 
stated it to be a part of the river quite distant. from the publio channels,! 
and added, that the sud part was not parli of a publio navigable river.. 
This was held good after verdiot.(r) . The: report of tbis eaae^ however, 
in 8 Ad. & £1.^ does not quite bear oeit. ^he ahove. . Acoording to that; 
r^porj^ it is legalto have a weir, although., k.-doeaiobs^et the whole, or. 
part of a navigable river, if ^granted before the rei^i. of Ed. Li -The 
weir was ^)purtenant to a fishery. Svidenoe of theeiistence of sach a. 
weir before the time of Ed. I., was held to warsant .the: presumption 'of 
a grant Supposing that the bed of the river. afaould change, ^the-wstf 
would not become illegal by :reason. 4)f its t thereby .obstructing the only' 
navigable psasage remaining, it having .ori^ally dbsfructed a. part. 
However, the position that the Crown may n<Mb ere<^ a weir -to prejudiee 
the public is true, if .there be iio right on the part of the Grown in Um 
first instance. . It was also held, that die j^aintUT might prove U8er> in. 
order to. raise the.presopiption of stach a grapt.^f) . .^ 

* • • . • 4 

• I . • « 

Upon a review of these statutes, it was> determined^ 'that the elause in- 
Magna Charta extqnded only to kidels,: i, e. upon wears foe taking fish, 
and that the abatement pf. mills, mill-stanks^ aod causeys, w^ first, or* 
dained by the statute 25 £d. III., which directs such only to be' abated 
as were levied or erected in the reign of Ed. I., or after. But it was 
resolved SJb the same time, that the act of HeutilY. gave.ui i^uthority to 
correct and amend mills, Ac., which had been made htfiyn the reign of 
^../.f.upon A su^ey and discovery of their haviqgbeeni enhanced : sav- 
ing always reasonablc'subfltance, Ac., as in the act above set out. And 
it was, iooneover, determined, upon the- same eceaaion, that none of these 
acts were repealed by the Bill of Sewers, 23 Hen. 8, c. 5, for that the 
commissioners appointed by that act were limited to proceed according to 

(/>) r East, 199. (q) 3 Nev. A P. 606, Williams v! Wilcox* 

(r) S. C. * («) 8 Ad. A Bl. 314, Williama T. Wilcox. 
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the gfafcnteg iaad orifanincts before ttaidk' > TfieJodgiBsj^ ttterefoN; {eeiti* . 
fied the lofde of the eouneQiibit the ftfttfesaid -ftote^ (KAitinded ki-foi«e.(t) '' 

i .. ..; -.if .• • • ::• .' ■ '• ■■ 

*Mill dams and wean are also snbject to the anthoritj of r^Qi>i 
CtommiBBioiieis of Seifesi.(«) — ^ J 

Bveti at the eommoti lawy any eneroaohment'opott a pablio stream iktu^ 
eOQsidered to be purprestore ; that is to say, the maldiig of tbaf se'^- ' 
ral and prWate, which ought to be common to many.(t;) And &lanyil 
cays the.diTersion^of -water from: its right coarse a pQtprestare.(t9) But 
it shoald be obeerved, that the power of the oomiinsaoners of seweirs 
sacoeeded to the original jarisdiction possessed by jnsticeff appointed for 
the above purposes, and that their authority extends to alter and amend 
sU annoyances of the descHption which we have meiitioiiedy acearding 
(to use the words of the statute) to t&etr lotMfomt and dkereHonsi^xy 

As it is not our intention to describe sll the ptohibitlofiii of annoy-^ 
anees mp(m partusular rivers, whidi are are to be founci in our statute 
books, the reader iaisferred to the note foreeme of the- enaotmeufe upon ' 
the 8nbject.(y): : > 

It waa enacted by another clause in^ Magna Oharta^ that no'i banks i 

(i) 10 Rep. 138. . The case of Chester ICill, Upoy the tivw of i)ee. -S^O. IS Bep. ^ 
38. According to the civil law, it was. not lawful to divert water from a pa^Uc 
stream to a private mill, ^though it were done with license from ihe prince, if 
thereby the pablio right was 'impeded. SehnHe8,-p. lS8r, citing Oraig de flumini- • 
has. ... 

(u) See Woolrich Of Sewers. (v) 2 Inst. 38. • 

(wyLib. 9,c. 11. * (x) 23H:.8,c..5, 8. 3. 

'(y) As t<» the RiverLea, see 3H. ^\ 6: 9 8. e, 9.-13 Rl. c. 18. As to the Severn^ ' 
9 J[, 6, c 5. 19 H, .7, c. 18* TheRiverTone, 10 1; 11 W. 3, o. l.- deere T. R. 286, • 
Thie above statutes having directed that, an account of the receipts and dis- 
bursements of the conservators should every year be examined, stated, corrected, J 
aad aOowed h^ the Bishop of Bath and Well?,' and the Justices f()r' Somersetshire,*^ 
at theur quarter sessions^ alter whkh a* distribution 6ftb»Burpltts pra0tB (if any) • 
was to be made; .it was held^ that the jnatices at sessions . oopid n^t in,a.siicqeed- 
ing year revise or correct any errors in the account which had been allowed in the 
preceding y^ar. Such mistakes might t>e re6tified fn th6 Cou^ of Chanceiyj but * 
theCoartof £ing*s Bench decliaed to interfsee fhrtfaor than to qbasb the onler of - 
sessions.' Rex v. Conservators of the River Tonje. 

Certain conservators of river banks were to expend funds for constractin|^ and 
executing all works, &c. for keeping the banks /in repair. A bill was filed requir- ' 
ing them to refund certain expenses they had incurred in opposing a bill in Par- 
liament, which they considered would, be h^ujaons to the property, • To this bill 
there was a demurrer for want of equity, and the Vice Chancellor (Bruce) thought 
they were not justified in applying the rates. But this opinion was revised by the 
Lord Chancellor. . For every trustee is to be allowed the necesisaiy and proper ex- 
penses incurred in protecting the. property committed to his care.' The defendants 
had a right to protect the navigation from immediate injury j and they must iiave 
the same right where the injury threatened is indh'ect. 2 Phlll. .Ch..2I6, Bright r. 
North. 16 L. J. Cane. 265. 

Whereas, when the commissioners of waterworks at Sbuthampton implied the ' 
water rates, levied nnder their act.towards the expenses of obtatniiig a new act Of 
Parliament for extending their powers, an Injtinttion was granted by the Vice 
Chancellor. And Bright t. North was disttngnished, because, is that case, it was 
not necessary to appjj to th» Legi^ti^t.; fkp CQas^r^tort tbsre were only pro- 
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r*lQ71 ^^^^^^ ^ defended; from henceforth, bat snch as were in ^defence 
L -I in the time of Hen. II., by the same places and the same bounds 
as the J are wont to be in his time.(z) 

Lord Coke explains this to mean, that no owner of the banks of rivers 
should appropriate the rivers to himself, as to defend or bar others from 
having passage or fishery there, otherwise than they were used in the 
reign of Hen. Il.(a) 

But the Mirror declares this act to be out of use } for many rivers 
were then appropriated, which in the time of Hen. II. had been common 
for fishing and passage. (&) 

The principle of the clause referred to in the Magna Charta has been 
considered as discountenancing all obstructions to navigation, although, 
in effect, it was held to forbid the continuance of open wears only. And 
therefore, on an information filed against the defendant for building locks 
on the Thames, Lord Ohief Justice Holt, said, that to hinder the course 
of a navigable river was against Magna Charta.(c) But it has been held, 
that locks may be erected by the King's license. The plaintiff had erect- 
ed, with such license, six sluices or locks on the river Ouse, in his own 
land, for the better nusing and heightening the water, so that boats 
might the more easily pass though the lockd ; and a certain toll was 
granted to him in consideration thereof. A verdict having been found 
against the defendant, in assumpsit for these tolls, he moved to arrest the 
judgment, because the Eiver Ouse was a common river; and it was there- 
fore, incompetent to make stops upon it, or to take any sums of money 
for a passage though the locks. But the Court said, that the locks were 
upon the plaintiff's own lands, and made at his cost, for enabling vessels 
of burden to pass along the river, and besides, in this case, the defend- 
r^'IOfs! ^^^ ^^ promised to pay the toll for which *the action had been 
I- -J brought, and judgment was therefore given for the plain tiff. ((Q 
And ancient wears, or Jocksy have been respected by the Le^slature. 
Thus, in an act for the preservation of fish, it is declared, that nothing 
therein contained shall extend to '^any ancient wears or locks upon any 
rivers ; but that the proprietors or owners may repair, maintain, rebuild, 
remove, or take down, any of those wears or locks^ as they might have 
done had the act not been made.(e) 

A wharf, also, may become an obtsruction to public navigation ; and 

tecting tbemselyes ; in this case the commissioners could not apply the rates until 
Parliament had sanctioned the procuring of the water.* 

(t\ Chap. XYI. (a 2 Inst 30. (h) Ch. 6, s. 2. 2 Inst 30. 

(c) 12 Mod. 615, Bex ▼. Clark. Supposing a fishery to have reverted to the 
Grown by the dissolution of a corporation, whether it can be regranted? Qusore. 
7 Q. B. 339, Mayor, Ac. of Colchester t. Brooke. 

(d) Cro. Car. 132, Juzon v. Thomhill. 

{e) 1 G. 1, St 2, c. 18, s. 18. See st 6 ft 7 W. 3, c. 16, s. 1. 

* 19 L« J^ Caac 197, Att Gen. v. Andrews. 
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if 80, it 18 deoidedlj illegal. The defendants were indicted for a nui- 
sance, in erecting a wharf on the Thames, to the injory of the navigation 
of the river. The Corporation of London were conservators of the river, 
and had let a space of ground at Milbank to Lord Orosvenor, one of the 
defendants, upon certain considerations : amongst others, for a fine of 
4002., for the purpose of erecting a wharf there. It had been made 
between high and low water mark, and extended for a considerable space 
along the river. There had formerly been a recess there, between two 
projections. It was shewn, on the part of the prosecution, that this re- 
cess had, in the former state of the river, afforded a place of refage in 
stormy weather, and that the eddy water which it produced had been 
very convenient for the passage of watermen. The defendants contended, 
that the Corporation had a right to make the erection in question, being 
conservators of the river, and that they had a power, by statute,(/) to 
build and let wharfs, provided they did not interfere with the navigation 
of the river. But Lord C. J. Abbott inquired, whether it was meant to 
be contended that the defendants had a right to narrow the Thames, so 
long as they left a space sufficient for the purposes of navigation. The 
learned Chief Justice said, that the defendant could derive no protection 
from the Corporation ; for although they might have a right to the soil, 
they had no power to take a fine legally from ony one who might make 
an erection for the benefit of the public. And if the erection weire 
a nuisance, no protection could be conferred by a body which received a 
pecuniary remuneration for permitting the erection. The defendants, 
upon this, proceeded to give evidence that the erection of the wharf had 
been an advantage instead of a nuisance ; and that the recess itself had 
been formerly a nuisance ; and that the acts which had been done were 
beneficial generally to the stream. In summing up to the jury, the Lord 
Chief Justice observed, that in order to be exonerated from ''^re- r^iqq-i 
sponsibility, it is incumbent on a party who meditates an alter- L J 
ation in the high-way, or other subject matter of public right, to proceed 
by inquiry before the sheriff. If there be a neglect in so doing, it lies 
on the party to shew that his change has not been detrimental to the pub- 
lic. Now, the question at issue was, whether the public convenience had 
been affected or diminished by this alteration. The public had a right 
to all the convenience of the former state of the river, unless some de- 
gree of benefit were afforded by the change. It had been said, that the 
benefits enjoyed before the erection of the wharf had been limited to par- 
ticular times and seasons of the weather; but yet the public ought not 
to be deprived of these for the sake of an erection which were a matter 
of private convenience. The jury acquitted Lord Grosvenor, and found 
the other defendants gailty.(^) The question is, whether the wharf 
occasions any nuisance to the navigation of the river, not whether the 
creation of it be a benefit to the navigation in general.(A) 

I/) 14 G. 3. 

iff) 2 Stark. 611, Rez r. Lord Grosvenor and others. 

{k) Gar. k H. 496, R. v. BandalL 
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. rY^t^nbiaifethe- proeeeding m ndk by ibdi^meat,. bat' 1>j aofioii, great 
care; t» n^q^^sa^ in -^er to e^baUiaii sneb a case of muanoe as will lead 
to damtige«. • The plaiiitiff waa the- dWner of. the Globe Stairs Dock, and 
possessed Wk adjoMpg whaif jUid jettj;- Wm wharfs a&d a: great part of 
. the. jetty, wereabore high water mark; A. Tessel belongiag to the defen- 
dant stntok; idie; jetty, iu her::pa8sage aloag the* river, and carried away 

• part of the whaiC - -Case b^o^ broogbti the pbae wel^ : 1. Not gulty. 
2.- TJbat.the plsiatiff was not possessed modo ^t formA. .8. That the de- 

. fendant had not the eare, dhreotion, management, or navigation of the 

, vessel modo et fbrmft. 4. T:hiil( the jetty interfered with the defendant's 

: naviga^n along thaeommim pnbKc navigable -river* The plaintiff had a 

Tefe«tiQt:On the 1^^. first iitonas^ And the defendant on the W; vpon<whioh 

• the plaintiff: laov^: for a;TQlBf to: enter a verdict fdrrfaim npen that issue 
. alfo, ioa.thei gi^oand.that -the plea had not been. soffieiently proved, wid 
;lilrawiselor.jnd|^»entonihe-wheIe-reedrdnoD ebstak^^^^ : The 
rCoortrwere^ef iOfMiiioii^t)iattbe.plfia had bi»en:ptQved^bttt, notwithstand- 

v^gt: they..gave jndgment^ foC: the4)l»intiff^: J>y reason^ of the invalidity of 

the plea itselt: Vor. whem-.a paapty.is passing ralong a highway, he can 

only jxitf rj^re nith .an.obstructimi* asfac as is neeessary to.execcise his 

.Vij^t.Of pii8ba||e. - Theiobetmctjoii' most, therefcce^ do Urn aspeeialin- 

jory i» order to wsrrant its being abated by 2dm. i Here the defendant 

'.had failed U> A^yr in lus plea that tliere was aneoetsity for him to navigate 

the diip .over that part of the river where the naisanoe was. He did not 

' r*2001 ^^^^ that, such part of the river ^ras his right oonne, and *that 

^ :■} it would fcftve been, inoonvenieilt and difficult to havi9 . taken any 

. other cotirse by wbioh the nnisanoe might ha\se been avoided* His atate- 

Bient that'^horhad oeeasion to pftss with tho: ship ^ver: the said part of 

tbebedand^oatse-of the said ri^r," wonld be tme, if he had to take 

her up and down the river, idthongh there might have been ample space 

for conveniently doing so without ootntng in contact with the naisanoe. 

And it was too lat^ for the defendant to contend, that the plea amounted 

only to not guilty, Mid: would have beea bad on special demurrer. The 

plaintiff ooasequeditly had judgmeat.(t) 

A flo^ipg dock in a publio rivet is a nuisance, although beneficial for 
.repairing 8fajpB.(i) 

So tbe mooring of barges' in an inconvenient manner . across a public 
creek has be^n deemed an obstruction. The plaintiff brought an action 
on the case against the defendant for so doing, whereby the public naviga- 
ble creek and the cbannel were obstructed, so that the plaintiff was obliged 

(t) 19 L. J., Q. B. 453, Dimes r. Petle^r. It must be confessed, that there seems 
to be a strittgency in this detennhiation of tbe Ck>art. It is diiBeuH U> say where 
the line of obstructipn it to be arrested, if too much latitude is. allowed to purpres- 
tare. It is true that the decision was embarraeed by a point of pleading, but still 
the judgment proceeded upon a principle. And it may perhaps be a question for 
consideration, whether an individual, as a member of the public, may act be enti- 
tled to suppre^ an obstruction on the highwayi bd it sea or land, although there 
ma^ be room enough for him to have a conTenient passage without meddUng with 
the encroachment If he meddle improyidently, it must be at his peril. 

(k) 1 Russ. Cr. & M. 379, Anon. 1 Hawk. c. 75, s. II. 
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lo cany his goods OTerlahd, at a great ezpenae. Afler a general Terdioi 
in his favoar, errors wece assigned^ thai the supposed obstructions were 
iaihe nature of a ooQimon nuisanoe to all .the subjects of the sealm, and 
not a part]4»ilaror private injury to the plaintiflf, and that' the plaintiff 
had .brought an aotton, >whereiis die only remedy for such a grievanoe^ was 
by a ortmtBialpreseeutiOB only. But the Oonrt affirmed tW judgment 
It appeared to ibsmi that a parti^ar damage had been sustained by the 
plaint in this oase; he had been oompelled to unload and carry his goods 
overland, and so had ins nrred expense through the act of the defend- 
ant(l) The Oourt were quite okar upon the subject Lord EUenborongh 
saying, '< If a man's time or his money are of any Talne, it seems to me 
that the: plaintiff has shewn a parttonlar damage.''(m) And by Dmnpier> 
J..I «A H tiaa be Bol>a partioular damage^ I searoely know what is."(n) 

*Clearly, if the mooring be done with regard to the convenience .p^^l^ 
of the public, it is not illegal. Thus, the plaintiff brought tres- L J 
pass for cuttiog a rope belonging to his barge, by which the rope was 
Spoiled, and the barge set adrift; The defendant said in reply, that he 
was possess^ of a wharf, and that the rope was wrongfully and injurious- 
ly fastened to it withottt his leave and license, wherefore, &c. The plain* 
tiff then ireplied'die follbwing custom :' that all the King's subjects sailing, 
rowing, and passing with their barges' upon the said river, at low water, 
have been used to moor their barges, and to keep them so moored,' to the 
Irharfb along' the river until high water, leaving sufficient room for all 
persons to pass and repass, and that the plaintiff did the same at the de- 
fendant's wharf in pursuance of his right. The custom was proved to a. 
Certain extent, and the jury found a special verdict, namely, that 'f the 
Custom of mooring barges at low water, is for one tide at the piles in tfie 
front of the wharf, and if thefre are no piles, the custom does not allow 
the barges to moor, at the wharf, unless through distress.*'(o) 

' We- have already seeny that the throwing of ballast into havens, roads, 
and channels, is prohibited by statQte.(p) It should be added, that the 
previsions of the acts apply also to navigable rivers.(^) The Court have 
been oarefal not to suffer this salutary statute to be evaded. There was 
• Special verdict from the Northumberland assiies, in which this method of 
obstfiiction came to be considered. The plaintiff had brought an action of 
trespass for taking an anchor. The verdict found that the plaintiff was master 
Of a ship floating in the River Tyne, which was a navigable river ; that cer- 
tain ballast was unloaded out of the ship into a machine, called a hopper, with 
intent that it sbonld be carried into the sea; that it was accordingly so car- 
ried, and east oat of the hopper, where the* water was more than fourteen 

{I) 4 M. fr S. 101, Rose T. Miles and others. It is cited in the Report as Rose 
and others ▼. Miles. 



(m) Id. 104. (fi) Ibid. 

(o) 1 Esp. 252, Wjat ▼.' Thompson. 

(q) 19 G. 2 c. 22. 24 k 26 H. 8, c. 9, 8. 6. 



1 Esp. 252, Wjat ▼.' Thompson. (p) See ante, p. 186. 
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&tIiom8 deep, and at a distance from any port, &o. The Terdict also found the 
information, sammons, and conviction of the plainti£f before the defendant, 
who was a justice of the peace. The question was, whether, as the act 
directs that balhist should be cast i^xm the laind only, this conviction was 
proper. And the Court was of opinion that it was a right conviction, for 
the express words of the statute forbade the plaintiff from throwing his 
ballast any where but upon the land. If it had been put upon the hopper 
in order to carry it upon the land, or if it had been shifted from one ship 
to another, without an intention to drop it anywhere, these would not be 
cases within the act, for there would not be a casting or throwing out 
r*^(^l ^^^'"^^ ^ ^^ provimons. *Bnt here was an intent to place this 
I- -I lumber in the water, and there was no security as to the place 
where the hopper might drop it; it would, indeed, be the interest of the 
person who carries it in the hopper to drop it as soon as possible, in order 
that he might come to fetch more. Judgment was given for the defend- 
int| and in support of the conviction, (r) 

The same prohibitions which were enacted in the last mention^ statute, 
against leaving ships in a ruinous condition which have been run on shore 
or sunk or stranded, are also applicable to navigable rivers. But it has 
been held that no indictment will lie for not removing a vessel under such 
circumstances. The defendant was charged l^ the Corporation of Lon- 
don for a nuisance on the River Thames, by allowing his ship, which had 
been run down and sunk by an outward-bound Iiidiaman, to remain there. 
It was alleged in the indictment, that the navi^tion of the river had 
thereby been obstructed. These facts were opened by the counsel for 
the prosecution, and also that the ship was a complete wreck at the time. 
Lord Kenyon then expressed his opinion, that the indictment could not 
be sustained, for the grievance had not been occasioned by any default or 
wilful misconduct of the defendant, but' ^j accident and misfortune, and 
that it would be adding to the calamity to subject the party to an indict- 
ment for what had proceeded from such causes, against which he could 
not guard. Upon being pressed, the learned Chief Justice observed, 
that the expense of removing the vessel might have amounted to more 
than the whole value of the property, and he directed an acquittal.(s) 
Nevertheless, it is necessary to place a buoy over a vessel which has been 
sunk, and for a default in so doing an action on the case will lie. As 
where the defendant's lighter had been sunk in the Thames, and for want 
of a buoy the plaintiff's barge struck against it, and was greately damaged. 
The facts were that no buoy had been placed until two or three days after 
the vessel had been sunk, that a watchmen had been directed to remain 
near the spot, and to warn all vessels approaching of their danger, that 
the barge in question came for the purpose of mooring there, and that 
the watchman desired the people on board to keep off, but that they dis- 
regarded the admonition, and that the barge aooordingly sustained the 

(r) 2 Barr. 656, Brncklesbank v. Smith, Esq. S. C. 2 Lord Kenj. 368. See 
also Andr. 1 37, Rex v. Haddock. 
(«) 2 Esp. 675, Rex y. Watts. 
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damage oomplained of. It was insisted for the defendant, that he could 
not be liable after the express warning which had been given, and that 
no particular form of notice was necessary in sach a case. Bat Lord 
Ellenborongh laid down a different doctrine : his lordship said, that it was 
a peremptory *law of navigation, to place a buoy over any snb- picQAo-i 
stance sunk in a navigable river so as to create danger, that L -i 
such was the proper and specific notice, which all understood and were 
bound to attend to. A verbal communication, as in the present case, 
would be likely to create confusion and mischief. There was a verdict 
for the plaintiff.^/) 

Notwithstanding this case, and the decided opinion of Lord Ellen- 
borough, that the duty of placing a buoy^ is incumbent on the owner or 
master of a sunken vessel, it seems by no means to follow that the buoy 
must be continually on the spot of the accident, nor that the rule is so 
universal as not to allow of exception. At all events, the declarations 
must shew some reasonable ground for requiring such a buoy. A declara- 
tion stated the sinking of a barge, and that it so lay under the water, as 
that other vessels would necessarily strike against it, of which the defen- 
dent had notice : and that thereupon it became and it was the duty of 
the defendant, whilst the barge remained so sunk, to give notice by a 
buoy or other signal, and the breach assigned was, that no such notice 
had been given. The Court held the declaration bad. The opinion of 
the Court wasy that no sufficient obligation had been disclosed on the 
record. They would not agree that the word << thereupon'^ signified a 
necessary consequence from the premises that the buoy should be put 
down, but said it only referred to the time or occasion upon which the 
plaintiff's proposition was averred to have taken place. And, after all, 
this was an averment of matter of law, for there were no facts to warrant 
the conclusion. '< Thereupon** was not to be considered as « aflervDard^y' 
but as meaning << thereby** There was no continuing possession or con- 
trol shewn on Uie part of the defendant, and the possession of the defen- 
dant when the sinking took place was held insufficient. The defendant's 
plea, that a sufficient time had not elapsed to remove the barge, was also 
held bad upon special demurrer, as affording no answer to the declaration 
if such plea were proved, but the faultiness of the declaration prevented 
this mistake from affecting the defendant's case. Nor would the defen- 
dant be liable to an indictment (u) 

The following case may be subjoined here as an example of a sufficient 
obligation on the record. In case the plaintiff declared, that the defen- 
dant was possessed of a wharf for loading and unloading vessels on the 
banks of the Thames ; that near to the wharf certain wood work was 
placed by the defendant at the bottom of the river, over which wood work 
a ship or vessel *would float only at certain states of the tide ; r^ofu-i 
that the plaintiff was possessed of a ship or vessel which was at I- -■ 



{i 



i) 1 Gampb. 516, Hannond ▼. Peanon. 

u) 5 G. B. 599. yi L. J., G. P. 227, Brown and others v. MaDet 



1 



and aloagside tbe irhidf iriib tlie defeodluit^t H^n^i and for leward pail 
to the defeDdaot^ that the defendant had the management and oentrol 
of the wharf, and of tbe mooring and stationing ships and Tessels whilst 
tb^y were using tbe wharf. And tbe plaintiff then assigned^ that tiie 
defendpint so nnakilfnllj and jiegUgently moored and stationed the plaim 
tifPs ship or vessel in that part of the f»Ter over the said wood work, tlrn* 
it waa greatly injwred* ;Tbe plea denied the management and oontrel^ 
pod .mooring and stationing^ modo et forma. The Tordiot was for the 
plaintiff; and t|he Court reftised a mle for arresting the judgments 
Error was brought, but the Court said, that the duty on the part of ^b4 
defendant to moor and station the plaintiff's ship safely was well alleged, 
and the. breadi well stated.(iv) 



So the bnilding.of a quay may operate: aatanobotmotbn. On an ap* 
plioati<^ for an inj^notion to.s^ the> building of. & quay in the Bi¥er 
Mersey, the J^ord^-Ghaocellpr direoted an issie to try whether ii was air 
injury .to.- the. port and harbour of LiTerpeol, observing^ thai ii waa aei 
Us intentiott to diosot any trial, whether this was an injury to the nmvU 
gation -Oft the Mersey, beoause it was hie x>piBien that the tide* way of u 
river in the^ sballqurestpart of it ebuld not be ii^rtupted by buildinga at 
that sort, unless there' had been an antecedent ekecution ^ a writ of ad 
quod datonnm by ia jury, (to) 

The plaeuig of beams and.qMrsi in a |Miblio navigiAle river, is of itself 
no .nuisanoe* But it may be » nuisance to do so.^ At.all events, # 
ph^ntsff^san suafbrapartienlardamage done'to hiftieelf by such an act^ 
and tiie allegation that oertain^ beams' and spar« were so plaeed as to pre** 
y^nt the rightful aecess toliis house, isa^suffioienft^disolosure of speoiat 
damage.(x) 

.. And by 46 Gko.- 8, e. 163, a. 1, before any river, quay, whaif, jetty,' 
breast, or eBatbankment shsU be made, eonstruoted, d^ereoted in or adjoin-^ 
ing to any pnblio . harbour, or any river immediately eommunisating 
therewith, so far as :the tide flows up the same, one month's notioe must 
be given to the Admiralty, under a penalty of 20<MI. The seoond sectib& 
saves the privilegea of the City of London. 

r«2051 *^^ oyster beds may be a nuisanee. And it is no exouse to 
1- -J say, that a vessel was aground, for the liberty of passage is not 
suspended because the tide b loW. BtUl^ no unneoessary damage can be 
done; therefore,, if, through unsUlfulneBSj an oyster flshery be damsged, 
when it might have been avoided, the party injuring it is liable to aa 
aotion. Giise waa broaght for damaging a fishery of oysters and oyster 
bedaby unskilful management There were two oounts. The pleas 
were, 1. Not guilty to both; 2. A oommon navigable river, and that 

(v) 16 Meea. it W. 626, Wood y. Curling. 16 Mees. h W. 628, Curling t. Wood, 
in error. 17 L. J., Exch. 301. 
(w) 6 B. & C. 679, The Attomej General ▼. Brittaln ; cited there as M;S. ' 
{») 6 Man. ^ Or. 613i 6 Soott, New B. 646. 3 Dowl. N. 8. 61, Boae r. Qrov^. 
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=ih4 oysieir beAft vere oTMiraotisg the navigation. There were o4her ami- 
hat pleaa : The fverdict on the first ooant ^jras for the defendant on not 
'gaiitjr; OB -^ft aecondr count lor the plaintiff on not gniltji damages &h 
^ijbe issue as to- the. nnisanoe was fonnd for the def^&ndant. The Ooort 
wdj that a navigable mer mnat be eonsidered to be open at all times. 
'Mo^ •■seasonable ueer can be alleged, even^altboiigba want- of skill- might 
Jnddoe oompensaition. Arttfoial beds of vjsten, likewiBe^ may be a 
'naisance^ as w«il as natnial beds. Therefore thejr would not grant the 
-plaintiff a new trial. The plaintiff then moved for judgment nan ob^ 
vtante v^redtcto, because some of the defendant's pleas were bad. Th^ 
rCoBrt said^ that some w^re had, bnt senna .were good ; and the material 
JBsn% as toi the hnisaiioei ifas with the defendant, so tliat they~ would not 
^et judgment for the plaintiff fte» lobkaiUe. ver^uiio. The verdict was 
soneeiin*^t^.tiM»gh on « immaterial .issues. The :d^fendant then im» 
^Maehed the ismes found for the plaintiff;! bnt^nswe have seen in the 
-Chapter on {^8heries^)/h€i iwas uhducoessfal k rthis^ although he kept 
AiB Siain points of> the Teidiet(a) . : ^ 

' Alker these-iHosttations'Of obBli«etiim8^'1t''eanf be/no b'ttteir of snr* 
ptiso'to'find^atthedhmBon-of tr^raUic'river wiflieut aiAihsrity* fe^ so 
-doing is an MFenoa sganM; the kw. l^us; ons M/ was fined 200111 fbif 
-diverting part of tbe River Thames, by wh^phhe had weakened the cur« 
rent of the river for carrying barges towards London. For sue)i i things 
it was said, could not be done without an cui ptod damnumj the river 
being a public highway.(a) 

» • * • 

r .^pmetimtl^ b<m;eyer9. ii is declajred, J>y .the authority of Fsrlmmen^ 
4hftt.fer(|iinjsot8: shall not be.deennsd.ohsjtruetions, whinh otherwise imght 
ibe €M>nside;ped such^ ThuSi by the Highway Act, (he surveyor isemt 
fo^er^f fov the^ purpose, of getting materials to. mpair the read> to* search 
for»..dig,^getf and *caq:y away the same in any waste land or com- riortai 
moB grQoud> nver, pr b?ook,.within the parish for whiohbeshaU L • J 
be surveyor, jor within any other parish wb0re mstoriids are*likely'to ba 
lound^ jn case sufficient, materiids cannot ba had within . his own parish^ 
so that he do-not divert or intenrupt:theJoonrBe;of suoh rivtt or brook| 
or-get the same out of any river . or . bx^k within the distance . of one' 
hundred sud fifi^ feet above or bdow any bridge, dor whhin the like 
•distance of any d«n or weir;(i) : So, by the- genml l^unpike Aet,.the 
surveyor -to the trust^ss ia authorise^ to seakch for, dig, gaiber^.takO) 
and cacry awiiy anyrm«tetials for saaking'Or.rc^ring any turnpike rood| 
ouiof iany cemmonj river or brook (not being within fifty yards of any 
bridge^ dam^ weir, or jettyi) without being deemed a.tpespasser.(c)'. Both 
these, aota, however^ require that cmto shall be taken to prevent kvy 
damiige or: impediment to nav^ati<m.: For it is declared, t^t if in the 
prosecution,: of the above purposes,, the surveyor! make any, pit or hole in 

(y) Ante, Chap. V. p. 133, 

\s)1 Q. B. 339, Mayor, ^., of ColofaeBter t. Brook. ... 

(a) Noj. Rep. 103, Hind v. Manfield. 1 Hawk. 199, c. 76, s. 11, cites S. C, S. 
F. 1ft Rc^ HI. The case of thci lals Of Bl/, F. N. B. 226. 
(6) 5 ft 6 W. 4, c. 60, B. 61. (e) 3 a. 4, c 126, S. 97. 
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the rirers or brooks, he shall forthwith cause it to be fenced off, and shall 
cause the fence to be supported and repaired whilst the pit continues 
open^ and if no materials be found, shall cause it, within three days after 
the opening to be filled up. If materials be found, he must cause such 
pit or hole to be filled up within fourteen days after a sufficient quantity 
has been obtained, or to be sloped down and fenced off, if required by 
the owner of the land or ground, and so continued. A forfeiture of ten 
shUlings is ordained for every default. If, however, the surveyor receive 
notice from a justice, or firom the owner or occupier of such river or 
brook, and shall neglect to fence off the pit or hole, or fill it up, or slope 
it down, as the case may be, for six days after the receipt of such noticei 
upon proof of such notice upon oath at a special sessions he shall for- 
feit a sum not exceeding 10?., to be laid out and applied in fencing off, 
filling up, and sloping down such pit or hole, and towards the repur of 
the roads of the parish where such offence has been committed, in such 
manner as the justices shall direct. (c^) And every surveyor shall, with« 
in twenty-one days after his appointment, cause all open pits and holes, 
not likely to be further useful, to be filled up or sloped down in manner 
aforesaid, if likely to be further useful, he shall secure the same by 
posts and rail^ or other fences, to prevent accidents to persons or cattle. 
By the Turnpike Act, a penalty of twenty shillings, instead of ten shil- 
lings in the Highway Act, is awarded for the defaults above men- 
tioned.(e) 

An omission to cleanse a river will subject the defender to an indict- 
r*2071 ^^^^ f *^^^) therefore, such a neglect may be virtually classed 
^ -) amongst obstructions. Thus, it is laid down, that if one have a 
river, and for want of scouring it the neighbouring land be overflown, the 
party is indictable for his nonfeasance. (/) The difficulty , however, upon 
these occasions has been to fix the individuals liable to the repair. For 
sometimes the responsibility of this duty lies upon persons by virtue of 
a prescription, and, occasionally, it may become binding by reason of 
some consideration. But the common principle seems to be, that those 
who have the advantage of the easement, are bound to maintain the river 
properly where it it is enjoyed. It was so taken in very early times. 
Then a commission was awuded to certain persons that they might in- 
quire concerning the stoppage of a river, and by whom the offence had 
been created. The inquest found, that it had been stopped because no one 
had used it since the last pestilence, and that it had not been cleansed from 
time immemorial, nor was any one in particular under an obligation to 
keep it dean* But it was found, that A. had the lordship on the one 
side of the stream, and B. on the other, and that these persons had rights 
of fishery there, and, moreover, that the inhabitants of four vills had a 
passage along the river as an easement. Presentment being made in the 
King's Bench, there went forth a writ to distrain A. and B., and also the 
four vills, upon A. and B. contended, that they ought not to be charged, 
because it had been found, that no one in particular was bound to cleanse ; 



(d)6k 
(/) 12 



6 W. 4, c. 50, 8. 66. 3 O. 4, c. 126, 8. 99. {•) 3 G. 4, c. 126, 8. 99. 

Mod. 610, in Bex v. Wharton. 
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and ihej also insisted) that the yilb were ohargeable by reason of their 
ease and passage. By Green, 0. J. It is qnite clear, that if these in- 
habitants had not their rights of passage along the river, A. and B., who 
possessed the piscary, wonld have been bound to the entire reparation of 
the river. The four vills had judgment to abate the nui8anoe.(^) 

This case is recognised by Lord Coke, who likens the repair of a com- 
mon river to that of a street, and adds, that he who has land adjoining 
to the stream, is not bound to cleanse, unless he have the benefit of it, 
as a toll, fishing, or other profit.(A) Parties doing repairs by virtue of 
an act of Parliament, must comply with and limit their acts within the 
provisions of the statute. The plaintiff was the owner of a sole and 
separate fishery in the Avon, and the defendants were proprietors of the 
navigation of that river. They built a new wharf on their own ground 
adjoining to the bed of the river; and in order to render it of practicable 
access to loaded barges, *they dug a new canal in the bed of the r^qnsn 
river, and took away some gravel. The navigation of the river ^ ^ 
might have been carried on without the new channel. The Oourt held, 
that the act of the defendants was not within the meaning of the statute ; 
that they were only authorized to repair what the owners were formerly 
bound to do. And the Court held, moreover, that prima facie, the owner 
of a piscary should be considered to be the owner of the 8oil.(t) How- 
ever, where trustees were entrusted by an act of Parliament with the 
improvement of the navigation of the river Parrett, and were empowered 
to take tolls thereon, it was held, that they were not liable to clear away 
weeds, nor undertake the drainage of the river. For there was no ex- 
press enactment to that effect, and the weeds, though injurious to the 
neighbouring lands, were no detriment to the navigation. (^) 

Before we close this part of our subject, it is desirable to mention 
another principle which has been recognised in the Courts of law respect- 
ing these supposed obstructions and encroachments. And it is, that if 
the thing complained of ^whether it be an erection of any kind, or other 
fancied hindrance to navlgation^ be in reality a public benefit, it shall 
not be considered as an obstruction, nor punishable as such, unless it ac- 
tually amount to a nuisance. But if the erection in question do in fact 
amount to a nuisance, it is no answer to say that a resulting public benefit 
has counterbalanced the nuisance. So that an embankment projecting 
into a navigable river was held to be a nuisance, although a great public 
advantage was produced by facilitating the landing of passengers and 
goods, by launching boats in foul weather, and affording protection to 
small boats in certain states of the wind.0 Whether a building be a 



iff) 31 A88. pi. 10. 



[A) 13 Rep. 33. See 1 Hawk. c. 75, 8. 13; and see apon this subject also the 
ease of Sjson t. Johnson, 8 B. ft G. 795 ; and see Woolrych of Sewers. 



ft) 2 Chit. Rep. 658. Partheriche y. Mason and another. 



10 Mees. k Wels. 693, Parrett Nayigation Company v. Robins. S. 0. 3 Railw. 
Gas. '383. 
(Q 4 Ad. ft n. 384, R. v. Ward. S. G. 6 Ner. ft M. 38. 
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zmisuioe «r not^ n ft'^aestkb Tsry. ^'aooerdiiig'to'dieiepiinjeb of LcMn 
Hale^ to bedeter^nned by ajniy.^m) «Dd it rastltf, iherafiaee, ibaiib.- jft? 
noi jeyexylereoHoir in a pdrtr or jiadgaUe river. Micli oati be Wfecta^mli^' 
sanee,. merely bebaose il iafriageit en the irafteE»agr.(ft) 

It will be shewn hereafter, that no lenirth of time will legitimate a 
public nnisanee^ 80 that the aequiescence of twenty yeam on tfaeiMtrt of 
the pnblte ki an mtermption of their rights^ ooeamoned by ^e illegal «oi' 
of an indiHridual, wtHnot divest these rights, not prevent the eommmiity' 
w-MoQ-t ^om proceeding *to abate "or remedy the nnisanoe under which 
1- J they may chanoe to suffer. And this leads ns to oontnder %htt 
remedies which may be adopted for the redress 'of grievances connected: 
With the obstniotbn of navigation, either npon the hi jh seas, or on pnbKo ' 
rivers.-" 

• « » . . ] . I * • . . 

j The Attorney. General had filed an information against the mayor and 
commonalty of. Plymouth, stating that the King was seised in fee, in ' 
right of his . crown of England, of the port, haven, and arm of the sea, 
called Sation Pool, that the said pool ought not, for the sake of safe 
navigation, to be encroached upon ; but that the defendant had intruded, , 
and had built upon the soil theretofore at full sea covered with water, and 
within high water mark of said pool, where ships had anchored, to* the 
prejuclice of the port, and damage of the King. The information further ' 
prayed, that the ancient bounds ^of .the port might be ascertained, and ; 
that the king might have possession of all buildings erected within them, ' 
and might provide for the preservation x)f the port, and cause such build- 
ings as were nuisances to be removed. The defendanta denied that the * 
buildings were nuisances, but admitted that they were within high water' 
mark, and they made title to the soil of the pool. There were two ques- 
tions in the case before the Court; first, whether the buildings were nui- 
sances; and, secondly, whether the. soil between high and low water 
marks were or hot the inheritance of the King.. ' A, trial at bar 
was ordered as td the right of soil, and a commission was awarded con- . 
oerning the nuisance, to inquire of the following articles. . . First, the 
ancient full sea mark ; next, what buildings had been made upon any 
part of the shore within the ancient full sea mark ; and, lastly, to fiiid 
out and certify whether the ^< houses, wharfs, quays, yards, or gardens, 
of any of them, made, enclosed, or enlarged, in or upon any part of the 
shore within high water mark, were a nuisance to the Port of Plymouth 
or not; and which of them, and how much of them, or any of them, 
and wherein, and in what manner." (o) Had the Court been of the opin. 
ion, that these encroachments npon the water way were a nuisance, they 
would not have directed the commission, because the defendant having 
admitted the encroachment, the inquiry would have been superfluous.(jp) 

< 

(m) Dc Port Maris, 86. (») 6 B. ft 0. 6T1, bj Cbimwl mrg. 

(o) The Sutton Pool case, in the Court of Exchequer, cited Wigbtw. 20S. < B. 
ft 0.672. . ' 

(p) By Counsel arg. Id. 673. 
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. Agrih^ aoivfoniialibii of iMiiraotatidiiitnuio^ filed hy the' 

Attorney 6^iend«gainflteBri«iii owners at wharfs $n Fortsmoath Ha^- 
boBT. It wM proved hf the witoeiupis for < tiie ^Orowiiy that- the r«ol ot 
wharfs projected into the water way ; and, acoording to the opin- L J 
ionff of some en^neen, t1iey we^ tntiBanees to the port* and na^rifgation. 
The d^mdant admitted the enoreaohnfent, bot^ ^contended that no sach' 
iDJnry had been efieotad^ and? the authority of LdrdQale was nuentioned 
on their behalf,^ namely^ that the question of nuisanee; diould be deter*- 
mined by. the jnry« The GckxTt, being of that opinion, deft all th6f eyt</ 
denee to the jury, who aoqnitted tiio defendant (^) 
' ... • • ' • 

. All these eases came under qonsideration npon-am indictment for a' 
nnisance in the River Tyne. The complaint against the defendants was,' 
that they had kept and continued certain geers, spouts, piles, posts, wag- 
on ways, railways, platforms, «nd ereotions, over the river to a great 
extent, towards the middle of the stream, so that the navigation had been 
mhch, straiiened) obstineted,; and blocked up. There were ' other counts, 
some of which charged the defendants with keeping and continuing ohaans^ 
and anchors fixed to certain buoys in the navigable part of the river, 
others with permitting vessels without 'lawful excnse to remain in the 
river near a certain staith belonging to the defendants to the obstruction 
of tEte navigation ^ and for casting 'coals into' the river with the* same mis- 
chievous effect. The defendants pleaded not guilty. It appeared upon 
the trial that 4ibe deifendants wei'e the owners and ioccupiers of a crdal 
min^ at Wallsetid, 6n the north side of the river, ^ey had caused two 
staiths to be erected j for the purpose of shippinjs their coals. ^r) It was 
shewti, that Wh^n ships are not laden iEtt staiths, the coals are at first taken 
on board of snMdl craAi caLled' keels, «ud cast by hand from the keels into 
the ships. - Thus having a keel on either "side, the ships occupy a greater' 
Space on ^e river than when they are laden by means of the staiths and: 
<keps, and their cargoes cannot be put on -board in less than double the 
time. The expense is greater, and the condition of the coals worse than 
when shipped at staiths. There wa^ evidence also, that the. staiths, 
which Were the subject of the indictment, oceasioned, at particular times 
of the tide, a Considetable bfostruetion to the small craft navigating: 
against the stream ; and thltt they occupied, for some time before and 
afUir high water^ a considerable space, which- would otherwise be naviga- 
ble by large teebele. If there were no staiths, the number of keels used 
OD the Tyne would be greatly increased; *and tbo river would be 'r«o|i-i 
very much crowded by them. At the south side of the river *- J 
and oppositiB to one of the staiths -ill question, there was asandbank ; 
and it appeared in -etidence,- that af^r the erection was made, the bank 
bad increaised^ in consequence of the change thereby produced in the cur- 

[q) The Attorney General v. , in Plymouth,, cor. Gibbs, 0. B., cited 6 

B. AG. 573. 

(r) '< These erections consist of piles, (technically termed geers,) driven into the 
bed of the river, on the top of if hi^h n platform and railway are laid :. the coal 
wagons pass along this ml way, and at the end are lowered by means of a ma- 
chine called a drop, into the hold of the vessel." 4 B. & G. 668. 
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vent of the water. Tke Corporation of Newoastle are oonservatora of 
the Riyer Tyne and Port of Newcastle, and gave leave to the defendants 
to erect the staithsy but no writ of ad quod damnum had been mied auL 

The question in this case arose almost entirely from the summing up 
of the learned Judge. He said, that the use of a navigable river was 
not for passage only, but for other important rights, which might super, 
sede the right of passage. When a great public benefit ensued from ^at 
which occasioned the abridgment of the right of passage, such an abridg. 
ment was not a nuisance, but proper and beneficial } and the jury thought 
that such a benefit had occuired upon this occasion, they were bound to 
acquit the defendants. The following questions were, in fact, submitted 
to their notice : — 

Were the staiths erected in a reasonable place 7 

Was there a reasonable space left for the public navigating in the 
Tyne? 

Were the staiths a public benefit f 

Did the public benefit countervail the prejudice done to individuals f 

In consequence of this direction, the jury said they found the defen- 
dauts not guilty. A rule was then obtained for entering a verdict of 
guilty, or for a new trial. It was urged for the prosecution, upon the 
discussion of the rule, that the plea of not guilty had put the fact of ob. 
Btruction by the defendants, and that only, in issue ; and the simple 
question for the consideration of the jury should have been, whether the 
party accused had, or had not, occasioned the obstruction, as alleged in 
the indictment. It was also very strongly insisted, that no writ of ad 
quod damnum had been sued out. Two learned Judges(«) held, that the 
direction at the trial was right; the Lord Chief Justice(t) was of a con* 
trary opinion, although upon the main point, whether the staiths were a 
pi^^.^- nuisance or not, he gave *no opinion ; the other Judge,(v) having 
L J been consulted in the case when at the Bar, did not pronounoe 
any judgment. Holroyd, J., instanced several public rights on the rivet 
which sustained an obstruction, without the existence of any nuisance to 
occasion the obstruction, such as those of fishing, anchorage, &c. Those 
rights sometimes yield and become subordinate to others. The public, 
(that is, each individual,^ have not a right to navigate every part of the 
river, but only where tnere is not a pre-occupation by others. Ships 
which lie at wharfs, or elsewhere in the river or port, are, or are not, a 
nuisance, according to circumstances. And Lord Hale points this out as 
a question for the jury. Then it appeared that the loading, by means of 
geers, or staiths, was a benefit, instead of an injury to the navigation, 

(«) Bayley, J., and Holroyd, J. Bayley, J., had tried the cause. 
(t) Lord Tenterdea. (if) Littledale, J. 
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and thus ooold not be a Bnbjeot for indiotmeDt. Then with regard to 
the want of an ad quod damnum writ, the case could not be likened to 
that of shuttiDg up a public highway, for that clearly cannot be done in 
the ordinary manner without such a writ. The question here was, whe- 
ther the mode of enjoyment of some of the public rights of the port, 
river, or navigation, were a nuisance. To be sure such as acted without the 
writ did so at their peril, and the want of it might be a fair ground for the 
Lord Chancellor to interfere by injunction ; but if the manner of enjoyment 
be not a nuisance, it cannot become so for want of that writ. The learned 
Judge then commented on the direction of Mr. Justice Bayley, consid- 
ering it sufficiently qualified to have warranted the jury in coming to a 
reasonable verdict, which the Court would not disturb. Bayley, J., ad- 
hered to the manner of summing up, and to the doctrine on the subject 
of nuisance, which he had entertained at the trial. The learned Judge 
said, that the London purchaser obtained from these two staiths six hun- 
dred cargoes of coals, above one hundred thousand chaldrons, in an un* 
broken state, instead of an inferior condition, as keel coals would be. 
There would thus be a public benefit, even to the distant market; but when 
the question is considered with reference to the state of the Port of New- 
castle, inasmuch as there are twenty-cight similar staiths, for the private 
purposes of particular coal owners, the necessity of taking into considera- 
tion the effect upon the distant market appears more prominent. For 
there must be staiths for the loading even of keel coal. And if you ez- 
elude a ship staith, must you not also hold the keel staith to be a nui- 
sance t Though in a less degree, it will interfere with the freedom of 
passage ; and will, although of less magnitude, be still a nuisance. 

The Lord Chief Justice admitted, that *he want of a writ of '^'ad ^^^^ ^ 
quod damnum was not conclusive against the defendants. But L i 
he considered the sanction of such a writ to be highly proper, and that 
a prudent man could hardly venture to act on his own judgment without 
it. Indeed, the want of it, furnishes a ground of argument against the 
propriety of his act, because it shews that he is apprehensive of the re- 
sult of inquiry. And in the absence of such a proceeding, Lord Tenter. 
den added, that the jury who try an indictment for nuisance, have a 
right to exercise their own judgment, in the same manner as they might 
if such a previous inquiry had taken place. His Lordship then, after 
observing that he thought there was considerable doubt whether the 
public were more benefitted than the owners of the staiths, because in 
the market the best coals would always fetch the best price, and that it 
was clear that some obstruction had been occasioned to the navigation, 
went on to say, that the true question raised by the indictment had been, 
whether the navigation and passage of vessels had been injured by the 
erections. Upon this question there was evidence on both sides, regard 
being had to that obstruction which must necessarily take place, by the 
transfer of coals from keel?, or other vessels, confined to the navigation 
of the>river, into ships of a different kind passing to sea. Had the ques- 
tion been left entirely in that form, and a verdict been found for the de- 
fendants, probably no objection could have been made. But the Lord 
May, 1868.— 14 
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Chief Jiistioe ooQ9idered, that any obterratioDB respeetiiig the pvblio 
benefit were not compatible with the case aa charged in the indictment. 

There being two opinions to one against a new trial, the mle was dis- 
charged, (f) 

The defendants, the owners of the soil adjoining a harbonr, were in- 
dicted for a nuisance. A special verdict was found, that the harbour 
was in extreme cases, rendered less secure by the defendant's works. It 
did not distinctly appear, that the nuisance, which consisted of planks, 
was erected in the harbour, but assuming it to have been so, the Court 
held that such slight consequences could not amount to a nni8ance.(io) 

But a floating jlock in a public river had previously been held to be a 
nuisance, although beneficial for repairing 8hip8.(a;) 

It need hardly be added, that a temporary obstruction, occasioned by 
r«^141 P^^P^' repairs of a haven, or other public station *of a similtf 
I- -J nature, cannot be called such a hindrance as to be followed by 
punishment. So far from this, a custom to contribute towards the re* 
pairs of a haven has been recognised in the Court of Chancery. It is 
called the custom of Landcheapy claimed by the Corporation of Maiden. 
It is this ; that every person purchasing an estate of inheritance of, or 
in any freehold lands or tenements holden of the manojr, shall pay accor- 
ding to the immemorial custom, to the lord of the manor or lordship for 
the time being, for every mark of money, being the price of every sudi 
purchase, for such lands and tenements so holden and purchased, lOd. of 
lawful money of England. The Vice Chancellor said, on affirming the 
custom, that a bill would lie before the right was tried at law, where the 
parties were numerous ; but that when such a right was in dispute be- 
tween two lords of manors, it must be tried first at law.(y) 

So the building of a temporary bridge by a railway company, who are 
empowered to erect a permanent bridge, is not an obstruction, a sufficient 
waterway being left in conformity with the act of Parliament.(2;) 

Even the exercise of a right of fishery may be, under certain circum- 
stances, an obstruction to navigation; and we have accordingly seen, 
that a defendant was justified in mooring his ship against a rock, 
although the plaintiff was thereby prevented from taking so many fish as 
he would otherwise have done, because the right of fishery must be subser- 
vient to the purposes of navigation, (a) 

Iv) 6 B. ft C. 666, Rex y. Rassell and others. 

[«;) 6 Ad. & El. 143, R. t. Tindall. S. 0. 1 Nev, k P. 719. 

Iz) 1 Russ. G. M. Anon. 

{y) 4 Madd. 447, the Mayor, ftc. of Maiden t. Coates. 3 Keb. 632, Bngby ▼ 
HaiL where the same custom was held good. See 1 Lord Raym. 386. 

(a) 4 Y. ft Gol. 63, Priestlej r. Manchester and Leeds Railway Companjr. S. 0. 
2 Railw. Ca. 134. 

{a) I Camp. 617, n. Anon, ante, p. 166. 
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The lemedies wbiob may be ponaed for obsiniction to public hftTigii- 
tion are, indictments, informations, presentments at the deSsions, or ooart 
leets, occasionally actions, and an abatement of the nuisance, if done 
ooftsistently with the preservation of the public peace. And sometimes, 
says Lord Hale a special commission as in the case of the River Lee.(^) 
An injunction may abo be applied for to a Court of equity. 

The remedy by indictment is so well known, that it is unnecesary to en- 
large further upon that subject. It is a course open to all his Majesty's 
subjects, and differs therein from the process by information, in which 
latter case application must be made to the Court, unless the Attorney- 
general file one ex officio. The Court, too, upon some occasions, will re* 
fuse to grant the 'information prayed for. As where an infer- |.«ot rri 
mation was moved for upon allegations of a continued obstruc- ■- J 
don of two arches of a bridge at Leeds over the River Aire, and of the 
obstruction of a third arch, so that the course of the river was greatly 
straitened. It however, appeared, that no application had been made to 
the party to abate it, that it had been begun fourteen years since, and 
had consequently, been so long acquiesced in ; and the Court therefore, 
refused the motion. Had a bill been preferred before the grand jary at 
the assises, and had they refused to find it, the Court might have been 
induced to adopt a different course, and to grant the application. (c) But, 
in general, if there be a proper case disclosed, this mode of proceeding 
may be adopted under the sanction of the Court. As where the defend- 
ant was prosecuted by information, for cutting down the banks of the 
River Wye, whereby the watercourse was inverted. In this case it ap- 
peared, that the part of the river in which the offence had been commit- 
ted, was vested in particular persons by an act of Parliament, and that 
an action had been given to parties grieved ) and it was, therefore, ob- 
jected that the action would not lie. But the Court were of a contrary 
opinion, after hearing several precedents of cases, where both an indict- 
ment and action had been held maintainable. (cf) So where a party erected 
locks on the River Thames, to the great hindrance of navigation. («) 
And the information may be prosecuted in equity without the interven- 
tion of a jury, and a decree had to abate it. As in the case of the nui- 
sance of Portsmouth Harbour, next to Gosport, by erecting wharfs and> 
other buildings, between high and low water marks, so as to obstruct 
navigation there. It was said, in that case, for the defendant, that the 
question ought to be decided by a jury 3 and that Lord Hale had ex- 
pressly declared that nuisance was a question of fact, and not of law,(/] 
and so that an issue ought to be directed. But the Court said, that the 
doctrine laid down by Lord Hale might apply very well where the ques> 
tion was of nuisance only, and the evidence doubtful. That learned 
Judge, however, had clearly shewn, that where the King proves a right 
to the soil, he may have a decree to abate any nuisance. And there 



(: 



b) De Jare Maris, p. 9. 

c) I Lord Kenjf 379, Rez. r. Qr«en. 
e) 12 Mod. 616, Bex. v. Clark. 



(d) 2 Show. 30, Bex t. Stanton. 
(/) De Port. Maria, p. S5. 
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was conseqaently, a decree ^ made, that theee baildingB skoiild be 

abated.(^) 

r«^1 Rl ^ canal was carried across a riyer and the adjoining yalley by 
>- J ^means of an aqnednct and an emSankmenti in which were seve- 
ral arches and cnlverts, which fell into the river above its point of inter- 
section with the canal; and at times of flood the water then penned back 
into the brook, overflowed its banks, and was carried by the natoral level 
of the country to the above mentioned arches, and through them to the 
river, doing, however, much mischief to the lands over which it passed. 
Except for the nuisance after mentioned, the aquaduct would be suffi- 
ciently wide for the passage of the river at all times but those of high 
flood, notwithstanding the improved drainage of the country, which had 
increased the body of water. 

The defendants, occupiers of lands adjoining the river and brook, had, 
for the protection of their lands, subsequently to the working of the 
canal, aqueduct, and embankment, erected or heightened certain artificial 
banks, called fenders, on their respective properties, so as to prevent the 
flood water from escaping as above-mentioned, and the water had conse- 
quently, at time of flood, come down in so large a body against the 
aqueduct and canal bank, as to endanger them and obstruct the naviga- 
'tion. The fenders were not unnecessarily high, and if reduced, many 
thundred acres would again be inundated. It was held, that the defendants 
were not justified, under these circumstances, in altering the course of 
'the flood water, and that the indictment will lay. The jury found, that 
the acts creating the nuisance were done by the defendants severally ; 
nevertheless as the nuisance was the result of all these acts jointly, the 
defendants were considered to have been rightly joined in one indictment 
which stated the acts to have been severah{h) Upon this decision, error 
was brought in the Exchequer Chamber, and the Court held, that the 
jury ought to have found, — Ist, whether the raising of these fenders was 
an ancient and rightful usage, or whether it had commenced since the 
construction of the canal ; 2ndly, whether the course described by the 
special verdict to have been taken by the flood water was or was not the 
ancient and rightful course ; and, thirdly, whether the raising of the 
fenders to their present height had become necessary in consequence of 
the constuction of the aquaduct. A venire do nova was award.ed.(t) 

In Scotland the matter is arranged thus. The proprietors of land on 
the bank of a river having begun to erect a mound, which, according to 
the report of an engineer, would have the effect of throwing the ordinary 
flood stream on the lands on the opposite bank, were restrained by per- 

\g) 2 Anst. 603, the Attorney General y. Richards. S. C. 1 Dow. 316, nom. Par- 
meter v. Attorney General. 8. P. 10 Price, 378, Attorney General v. Parmeter. 
Id. 350, Att. General y. Barridge. 

ih) 1 B. & Add. 8, R. y. Trafford. 

(t) 8 Bing. 204, Trafford y. The King. S. G. 2 Or. k J. 266. 
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petaal interdiet from Hhe further erection of any bulwark, or any p,^^ ,.^ 
other open manifestation, which might have the effect of divert- ^ -I 
ing the stream of the river in times as flood from its accustomed course, 
and throwing the same upon the lands opposite.(^) 

The law is the same with regard to purpresture. An information 
stated, that the Crown was seised of the River Thames, &c., and that the 
defendants had lately encroached upon the King's soil, and had thereby 
rendered it less convenient for shipping. It was prayed, that the 
encroachment might be declared a purpresture, and abated at such. The 
defendants set up as a defence, that they had the leave of the High 
Admiral, and denied the encroachment. The Court, however, were clear 
that purprestures should be abated, and they directed a commission to 
inquire whether the fact complained of was a purpresture. The commis- 
sion returned in the affirmative, and the encroachment was abated.(/) 

The punishments for creating or setting up obstructions of the nature 
alluded to above,. are fine and imprisonment. And thus the defendant, 
in the case cited from Noy, was fined 200/. for diverting the course of 
the Thames, (m) The removal of the nuisance, however, will, upon 
confession of the party, be a great mitigation of the fine ; and, in such a 
case, affidavits should be tendered to the Court, for the purpose of les- 
sening the offenee.(n) 

But locks, banks, &c., may become a public benefit instead of a hin- 
drance, and in that case very serious punishments are denounced on such 
as maliciously injure them. It is, in effect, as much an obstruction to 
pull down such erections, when legally and beneficially enjoyed by the 
public, as it would be to set them up in places where their presence 
might hinder the course of navigation. It is therefore declared by the 
Malicious Injuries' Act, that if any person shall unlawfully and' 
maliciously break down or cut down any sand bank or sea wall, or the 
bank or wall of any river, canal, or marsh, whereby any lands shall be 
overflowed or damaged, or shall be in danger of being so, or shall unlaw- 
fally and maliciously throw down, level, or otherwise destroy any lock, 
sluice, floodgate, or other work, on any navigable river or canal, every 
such offender shall be guilty of felony ; and, being convicted thereof, 
shall be liable, at the discretion of the Court, to be transported beyond 
the seas for life, *or for any term not less than seven years, or to r«oiQ*i 
be imprisoned for any term not exceeding four years : and, if a ■- -■ 
male, to be once, twice, or thrice publicly or privately whipped (if the 
Court shall so think fit,) in addition to such imprisonment ; and if any 
person shall unlawfully and maliciously cut off, draw up, or remove any 
piles, chalk, or other materials, fixed in the ground and used for securing 

■ 

(k) 3 Bligh. 414, Mensies App. The Barl of Breadlebane, Resp. 

{l\ 2 Anstr. 607, Attornej General v. Philpot. S. P. Gitj of Bristol t. Morgan, 
citea in Hale de Port. Maris, p. 81. 2 Anstr. 607. S. P. Town of Newcastle v. 
Johnson, relating to towage on the Tjne. cited 2 Anstr. 608. Ace. 5 B. & A. 305, 
per Baylej, J. (m) Noy. 103. (n) 6 Mod. 145. 
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any sea bank or sea wall^ or the bank or wall of any river, canal, or 
marsh, or shall unlawfully and maliciously open or draw up any flood- 
gate, or do any other injury or mischief to any navigable river or canal, 
with intent, so as thereby to obstruct or prevent the carrying on, complet- 
ing, or maintaining the navigation thereof, every such offender shall 
be guilty of felony, and being convicted thereof, shall be liable, at the 
discretion of the Court, to be transported beyond the seas for the term of 
seven years, or to be imprisoned for any term not exceeding two years ; 
and if a male, to be once, twice, or thrice publicly whipped (if the Court 
shall 80 think fit,) in addition to such imprisonment. (o) 

Upon the principle of a case, where it was decided, that a person who 
had sustained special damage in consequence of the obstruction of a high- 
way, whereby his journey had been delayed, might recover in an 
action, (|>) it may be presumed, that a similar remedy would lie for one 
who might be aggrieved by such a hindrance in a public stream. If the 
injury happen upon the main sea, or near the coasts, so as it be not 
within any county jurisdiction, the Admiralty will take cognisance of the 
offence ; but if it occur infra corpus comitates, the Courts of common law 
will interpose their authority. And thus, a suggestion that the thing 
complained has taken place in the River Thames, in the body of the 
county of Kent, are deemed sufficient to induce the Court to grant a 
prohibition ; and where it appears that the Admiralty has proceeded in a 
cause over which it possesses no jurisdiction, the Court will not impose 
any terms upon granting the rule.(9) 

Where the act constituting a canal company declared, that it should 
be lawful for them to weigh up sunken vessels within a certain time, and 
keep the same until the expenses were paid, it was held that these words 
were compulsory, and that the company were rightly used for neglect, (r) 
It was alleged, on another occasion, that the defendant had wrongfully 
placed certain planks and logs in a river, so as to obstruct the navigation, 
r*2l91 *^^ ^^^^ ^^^ plaintiff had to convey his goods, &c., by a longer 
L -I and less convenient route. This was held to be a sufficient cause 
of action. But it is not so to allege a like damage to a reversionary in* 
terest, the obstruction being caused to the plaintiff's tenants, and no act 
affecting the reversionary interest being disclosed. The verdict having 
been entered generally, the judgment was arrested, and the plaintiff can- 
not have judgment at all upon such an occasion, if the jury negative 
special damage. («j 

But a bond given to a private person, conditioned to remove a public 
nuisance, could not be sustained upon demurrer, or upon a writ of error, 

(o)1 kB Q. 4, c. 30, 8. 12. 

ip) 2 Bing. 263, Greasley v. Codling. See p. 199, arU4 Dimes ▼. Petley. 
U) a T. R. 315, Velthasen t. Ormsley, OTerraling Salk. 548, Wharton t. Pits. 
(r) 11 Ad. A £L 223, Parnaby ▼. Lanoaater Caaal Company. S. C. 8 Nev. k 
P. 623. 
(f) 16 L. J., Q. B. 233, Dobioa v. Blackmore. 9 Q. B. 991. S. C. 
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beeanse this offenee is paDishable in another way. However, where the 
defendant pleaded performance to an action npon such a bond, and issue 
was joined thereon, Lord Kenyon said, that the plaintiff must have a 
verdict. It was further held, that to satisfy such a plea, the nuisance in 
question must have been entirely removed, and, therefore, the lowering 
of certain cribbs for fishing, from ten to six feet, did not amount to such 
aperfbrmanoe as the plea alleged. (<) 

Then, lastly, parties aggrieved by obstructions may proceed by abate- 
nent, in order to maintain the due exercise of their public rights. 

This authority is more particularly given to commissioners of sewers, 
who are empowered by statute,(tt) to survey walls ditches, banks, gutters, 
sewers, gates, calcies, bridges, streams, and other defences, by the coasts 
of the sea, and marshy ground lying within the limits of counties. And 
also the common passages for ships, &c., in the rivers, streams, and other 
toodS) within the limits of counties, which may have become damaged, 
by means of setting up, erecting, and making streams, mills, bridges, 
ponds, fishgarths, mill dams, locks, hebbing wears, kecks, and flood gates, 
or other like lets, impediments, and annoyances. These walls, &c. may 
be made, corrected, repaired, amended, put down, or reformed, according 
to the discretion of the commissioners. But the power doeft not extend 
to mills, mill stanks, or causeys erected before the time of King Edward 
I., unless they have been raised beyond their former altitude, and so 
made more prejudicial ; in which case they are not to bo thrown down or 
o?ortnmed, but reformed by the abatement of the excess and enhance- 
ment only.(!;)(«') 

*We have said, that an injunction may be asked to restrain r^KooA-i 
obstructions. Thus, the Attorney General filed an information *- J 
and bill for a perpetual injunction to restrain the defendants from choak- 
ing up the bed of the^ Thames at Milbank, and from doing other damage 
there, or that they might be restrained until the trial of an indictment 
against them. The Vice Chancellor having refused the motion, the appli- 
cation was renewed before the Lord Chancellor, who thought that under 
the circumstances, an injunction ought to issue in the first instance, un- 
til answer or further order. The relator subsequently filed a supplemental 
informatioB and bill, and the defendants then moved to dissolve the 
injunction, on affidavits that the course that had been pursued would be 
benficial instead of injurious to the navigation 5 but the Lord Chancellor 
considered, that matters ought to remain as they were, until the indict- 
ment had been tried. There had not been any previous writ of ad quod 
damnum. All the defendants were afterwards found guilty upon the 
indictment, and the proposed alterations were abandoned.(a?) 

It) Peake, Add. Gas. 155, Fallowes r. Taylor. 

(tt) 23 H. 8, c. 5, the Bill of Sewers. (v) 10 Rep. 138. 13 Rep. 36. 

(w) For a more detailed account of the jnrisdiction of these commlBsioners, and 
of the mode of executing the authority delegated, see Woolrych of Sewers. 

(x) 2 Wils. Gh. Oa. 87, Attorney General r. Johnson. See, with reference to the 
removal of obstractiCns in rivers in Ireland, of embarkments, fta, 1 ft 2 W. 4, c. 
57. 5 ft 6 Vict c. 105. 
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So, although a gpeoific order to repair the banks of a oanal, stop gates, 
&c., was refused, ani injunction was granted restraining the defendant from 
hindering the plaintiff's navigation by continuing the banks out of repair, 
and thus the effect of the aboye order was obtained.(^) 

In former parts of this work we have spoken at large upon the mode 
of issuing rights of public and private fishery ; our intention here is to 
point out what the law deems to be obstructions of those rights, and also 
the remedies for such interruptions. Injuries may be committed against 
public rights of fishing in various ways, as by throwing nets across a 
river to the hindrance of persons engaged in fishing, by erecting wears 
whereby fish cannot escape, by taking fish at improper and unseasonable 
times, &c. 

Thus with respect to nets, it is ordained, that the standing of nets and 
engines called trinks, and all other nets, which are or may be fastened and 
hanged continually, day and night, by a certain time in the year, to great 
posts, boats, and anchors, overthwart the River of Thames, and other 
rivers of the realm, which standing is a cause of as great and more des- 
truction of the brood and fry of fish, and disturbance of the common 
passage of vessels, as be the wears, kydels, or any other engines, *be 
r*^211 ^^^^^J defended for ever. Every person setting or fastening 
I- J them to such posts, &c., continually, to stand as is aforesaid, and 
being duly convicted, shall forfeit 100«. for each offence. Provided, 
however, that the possession of such trinks, if they be of assise, may fish 
with them in all seasonable times, drawing and pulling them by hand, as 
other fishers do with other nets, and not fastening or tacking the said nets 
to posts, &c. as aforesaid. Saving to every subject also his right, title, 
and inheritance in his fishing in the said water.(2) The remedy under 
this statute is by indictment or information, but the statute having given 
no express jurisdiction to the sessions, an indictment at Cumberland Ses- 
sions for fastening nets across the River Eden was quashed upon objec- 
tion, the matter charged being a newly created offence. (a) 

In an information upon this statute, the word conttnualfy having been 
left out, the question was, whether the statute had been complied with. 
The defendants were charged with having set and fastened nets, called 
trinks, in the River Thames, to boats, day and night, ybr so long time as 
the tide did serve. It was resolved, that the information was good, for 
the nets could not stand but for so long as the tide served; and the word 
contin'oaUy should be taken to mean, continually so long as they may 
stand to take fish, and as the time of fishing may endure, whether in the 
day or night, for lex non intendit aliquid ifnpassible.{b) 

fy) 10 Yes. Jan. 192, Lane t. Ncwdigate. 

is) 2 H. 6, c. 15. (a) 2 Str. 1256, R. y. James and others. 

\b) 12 Rep. 89, Fishing in the River Thames. Whether a weir, which did not 
destroy thefryof fish, nor impede nayigation, and which had existed immemoriallj, 
was an illegal work within this etatate of Hen. 6, was made a question. 3 Doagl. 
307, Robson y. Robinson. 
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Another, and eomparatiTely, a reoent statate, has inoladed the impro- 
per use of nets amongst a great Tarkty of injuries to the salmon fisheries. 
It is declared, that whoever shall take, kiU, &c., or endeavour to take, 
&o., pursue, hurt, or injure any salmon or salmon kind, by laying or 
using any hot lime or filth, or material or drug pernicious to fish, or using 
any water in which any green lint or flax has been steeped, or letting off 
sti^ated water, or any water impregnated with any material or drug 
penicious to fish ; or if any person shall use or employ any such means as 
aforesaid, or use any fire or light, or white object, or lay down any kind 
of net, engine, or device, or wilfully do or commit, or cause, &c., any act, 
in any river, water, rivulet, stream, mill dam, mill sluice, cut, pool, or 
pond communicating therewith, for the destruction of the brood, spawn, 
*or small fry of salmon, therein (angling excepted); or if any r^nooi 
person shall make, erect, &c., any bank, dam, hedge, or stank, or ^ -^ 
net, or place any fire, light, or any white object, so that the young fry or 
salmon be prevented from going down from such rivers, &c., he shall for- 
feit a sum not exceeding 10^., nor less than 5/. ; and for a second or sub- 
sequent offence, a sum not exceeding IbL, nor less than lOi^. The penal- 
ty is to be at the discretion of the justice before whom the offender shall 
be committed, and he shall, moreover, forfeit all the fish, spawn, &o., 
and all the nets, &o., or things used in the taking thereof. (c) 

Wears which disturb the proper exercise of public fishing are also pro- 
hibited. The setting up of new wears along the sea shore, has been al- 
ready mentioned; and we have also shewn, that iii the Severn and other 
rivers, such obstructions are equally unjustifiable. 

It is moreover ordained, that justices of peace, being the conservators 
of the Thames, and of other rivers within the realm, shall survey and 
search all the wears in such rivers, that they shall not be very straight 
for the destruction of the fry and brood of fish, but of reasonable wide- 
ness, after the old assise used or accustomed, 17 Rich. 2, c. 9. 

• 

Indeed the erection of wears, so as to injure the fish, is a public nuis- 
ance, it is in itself illegal, and against the rules of the common law; and 
no length of time will legitimate or sanction the continuance of such an 
obstruction. The following case, which arose concerning a fishery in the 
River Ribble, deserves to be mentioned here, although the iujury com- 
plained of was alleged to hsve been done to a several fishery, inasmuch as 
the decision proceeded upon public grounds. The defence, in fact, made 
to an action upon the case for damaging the plaintiff's fishery, amounted 
to a justification of a public nuisance. The plaintiff's complaint was, 
that the defendants had wrongfully continued a wear or dam across the 
river, lower down the stream than the plaintiff's fisheries, by which salmon 
and other fish were prevented from coming to the fisheries, and spawning 
there. It appeared at the trial, that till about forty years since, the de- 
fendant and the prior owners of a certain mill had always possessed a 

(g) 58 G. 3, c. 43, s. 3. 



218 woolrtgh's law op watbes. 

hnuhtcood wear aeross the river, near the mill. The defendant shewed, 
by the prodaetion of old deeds, that he had a right to a wear for the eon- 
venience of his fishery, and that the right expressed therein was not limi- 
ted as to the height, nor restricted as to the materials of the wear. How- 
P^oq-i ^^^h ^^ ^witness oonld remember any other than a brushwood 
^ J wear prior to 1766, which was about forty years before the action. 
At that time a solid stone wear was erected two-thirds across the river, in 
lieu of the former brushwood wear ; but the remaining third of the brash- 
wood was left. No objection appears to have been made to this. But 
in 1784 the remainder of the brushwood was taken away, attd the sCone 
wear carried quite across the river. The new weir was a solid piece of 
masonry, but was not broader nor higher than the brushwood, making 
an allowance for the sinking of the latter. The action was brought with- 
in three months before the expiration of twenty years from the last al- 
teration. The jury found for the defendant, stating, that they thought 
the change of the wear in 1784 prejudicial to the plaintiff's fishery, but 
that the defendant's right was, in their opinion, established by length of 
possession and other evidence of title. A motion being made to set aside 
this verdict. Lord Ellenborough declared, that it could not be sustained, 
for the stone wear was plainly an encroachment. The learned Chief Jus- 
tice observed, that wears had been considered from the earliest times to 
be public nuisances, that the public had an interest in the suppression of 
such nuisances, and that even had the action not been commenced within 
the twenty years, as is before mentioned, the public would not have been 
concluded, although an acquiescence for twenty years might bind parties, 
whose rights, were merely private. Now, in this case, there had always 
been an escape for the fish over the brushwood wear, and it was not com- 
petent for the defendant to erect an impervious wall of stone, through 
which the fish could not insinuate themselves, (as they may Uirough a 
brushwood wear), and over which, except in extraordinary times of flood, 
it was in evidence that the fish could not pass. The rule was, consequent- 
ly, made absolute.(</) 

Other injuries to public fisheries may be by illegally taking the fish at 
unseasonable times of the year, by using nets of improper dimensions, &c. ; 
but the reader will recollect, that we have already entered upon these 
subjects at length in a prior Chapter on Fisheries, as well as in that upon 

UBer.(«J 

It should be remarked here, that the government has afforded many 
facilities to public fishing. Some of these have been already attended to 
P^ooA-i ^A ^^'^^ V^^^ 0^ ^^^ yrork which treats of ^British fisheries.(/) 
1- J Let us add to these the privilege of exemption from impressment 
By 50 Gko. B, c. 108, s. 2, it is enacted, that certain persons employed 
in the fisheries of G-reat Britain, should be free from impressment. I. 



(d) 1 East, 195, Weld v. Hornby, Clerk. S. G. 3 Smith, 244. For pulling down 
piles and fishgarths in the Rivers Ouse and Hamber. See 23 H. 8, c. 18. 

(e) See ante, Chap. Y. and YIII. (/) Chap. V. 
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B?erj master having the care or conduct of any. fishing Tessel, or boat, 
employed as aforesaid, and who, or somo owner of which vessel, &c., 
shall have, or within six calendar months before application for a protec- 
tion shall have had one apprentice or more nnder sixteen, bound to him, 
or to snch owner, for five years at least, and which apprentice shall actu- 
ally serve, or have served in the business of a fisherman pursuant to his 
binding. II. Every such apprentice, provided that the number do not 
exceed eight, and the fishing vessel be of the burthen of fifty tons and up- 
wards ; or seven, if the vessel be of thirty-five tons burthen and upwards, 
but under fifty ; or six, if the vessel be of thirty tons, and under thirty- 
five ; or four, should such vessel be under the burthen of thirty tons. But 
to gain this exemption, the apprentice must be in the actual service of 
his master, or his representatives or assigns, in the business of a fisher- 
man, and in no other service, and. also until he shall have attained the 
age of twenty years. III. One mariner for every such vessel or boat of 
ten tons burthen or upwards, besides the master and apprentices, such 
mariner being employed to navigate or fish in such vessel, and actually con- 
tinuing in the service of fishing. lY. Landmen above the age of eighteen, 
and under thirty, who shall enter on board such fishing vessel or boat, 
of the burthen of ten tons or upwards, and shall be actually employed in 
navigating or fishing therein, for two years, to be computed from the 
time of their first going to sea, employed as aforesaid, and to the end of 
any fishing voyage they may then be engaged in, continuing and being 
truly employed in such service. The third section of the same statute 
provides, that an affidavit shall be made and sent to the Admiralty, de- 
scribing the vessels, and persons to be protected, and then a separate pro- 
tection shall be granted to each person, without fee or reward. The pro- 
duction of this protection shall be a ground for discharge by any com- 
manding officer who may have the custody of such impressed person, 
taken contrary to the act. The fourth section provides a punishment for 
such as insist in impressing, or detaining an exempted person after the 
exhibition of his protection ; or refuse to examine, or detain his protection, 
whether the offender be the commanding officer of the press-gang, or the 
captain of one of his Majesty's ships, unless it be in the case of an actual 
invasion, or imminent danger thereof. Should the protection be taken 
away by any one from the party so impressed, an ^affidavit may r«oQf;i 
be made before a justice, that the protection was so granted, and ^ J 
that it continued in force, and was taken away either at or after the time 
of the impressment. It shall be tendered to the captain, or other officer, 
having the command on board of the ship, and then, if the captain, &c., 
do not discharge the individual impressed, he shall be subject to the same 
penalty. This penalty in all the above cases is 20^. to be paid to the 
party impressed, if not an apprentice, or if an apprentice, to his master, 
and to be recovered and levied by distress and sale. If the money be 
not paid, the offender may be impressed for any term not exoeeding one 
month^ in the house of correction, and kept to hard labour. (^) A mari- 
ner and apprentice^ fishing off Heligoland, were held to be within the 

(ff) Sect 1. 
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provisions of this act. On the Ist of Jane, 1812, the Adyentare, of the 
burthen of fifty tons, was in the North Sea, with a license to fish for lob- 
sters at Heligoland. An officer of the Masqnito came on board, and im- 
pressed the two men in question, who were brought up by a writ of ha- 
beas carporaj for the purpose of being dbcharged. The words of the 
preamble spoke of the deep seas beyond the coasts. It was contended, that 
lobsters, were a species of fish only to be found in shoals amongst rocks, 
and that they were not caught by boats which fished in deep waters, so 
that the impressed men could not be said to come within the act. But 
the Court made the rule absolute for their dbcharge, since the act must 
be taken to mean all such fisheries, within the neighbourhood of these 
kingdoms, as contribute to the better supply of our markets with fresh 
fish. All who are engaged in such fisheries, under certain limitations, are 
within the policy of the act.(A) 

A mariner, on board of a fishing smack, had a protection granted to 
him by the board of Admiralty, upon the application of the master of 
the vessel, under the statute 50 Qeo. 3, c. 108. By some accident the 
vessel sailed before the protection reached him, and on the 6th of Jan- 
uary he was impressed, the circumstances being mentioned to the impres- 
sing officer at the time, and the protection being then in force. The 
Court directed that he should be discharged ; for, although the impress- 
ing officer was warranted in taking the man at the time, he not having 
his protection with him, yet as it turned out that he really had a protec- 
tion under the act, the Court were bound to give effect to it. There was 
another point, namely, that this person being a mariner, and the statute 
allowing but one mariner to each smack, that there were more mariners 
P^Qfi-i on board when he was impressed. The Court said, however, that 
I- J the protection afforded could not be abrogated by the act of 
the master in taking others on board, and the rule was made absolute for 
his discharge.(t) 

It had previously been declared by an act for encouraging the Green- 
land fisheries, that no harpooner, line manager, or boat steerer in that 
trade, should be impressed. Such persons, when unemployed, may sail 
in the colliery trade, upon giving security to return in the next season; 
and eommon seamen are protected from the 1st of January till after the 
end of the then next season for the fishery, and until the completion of 
the voyage home.(A;) It is observable, that the word <' apprentices'' is 
not mentioned in this section ; nevertheless; a writ of habeas corpus was 
issued for the purpose of discharging an apprentice in the Greenland 
fishery on that ground only ; and on a motion to quash the writ quia 
improvide emanavit. Lord Ellenborough said, that the several provisions 
against impressing particular descriptions of seamen in the Greenland 



1h) I If . & S. 223, Samuel Payne and John Throngbgood's case, 
t) 16 Bast, 167, Pratt's case. (k) 26 G. 3, c. 41, s. 7. 



0B8TBUCTI0HB TO PUBLIC FISHSBISS. 221 

fishexy, without naming apprentices, shewed that the Legislature meant 
to leave this exemption upon the general law of 13 Geo. 2. o. 17.(^(f7»)^ 

Moreover, it is declared by 2 & 3 Ed. 6, o. 6, that, inasmuch as great 
complaints had been made of exactions by officers of the Admiralty, 
from merchants and fishermen adventuring into Iceland, Newfound* 
land, Ireland, and other places commodious for the getting of fish, neither 
the admiral, not any officer, or minister, &o. of tho Admiralty, shall ex- 
act, either for himself, or his servants, any sum of money, &c., for any 
license to pass the realm to the said voyages, nor upon any respect con- 
cerning such voyages. The forfeiture is double the value of the thing 
taken ^ to be sued for by the party grieved,* or any other person by infor- 
mation, bill, &c., the King to have one, and the party complaining the 
other moiety. No ession, &c. to be allowed. For the second offence, 
the party offending shall lose his office in the admiralty, and make fine 
and ransom at the King's pleasure. 

Seamen, who agree to embark on fishing voyages, are held strictly to 
their agreements. Thus, it is declared, that if any seaman, or marine, 
after he shall have entered into any agreement *or taken any ear- r;|t99>7-i 
nest for tho performance of any filshing voyage, or for any stipu- 1- J 
lated term of any fishing season, shall neglect or refuse to proceed on 
the intended voyage, he shall forfeit 5Z., and may be apprehended upon a 
warrant from a justice on a complaint made ; and if he shall not pay the 
penalty, he shall be sent to the house of correction, and be kept to hard 
labour for any term not exceeding thirty, nor less than fourteen days.(n) 
And if any master, or owner, of any ship, vessel, or boat, shall hire, 
entice, harbour, entertain, or employ in any such ship, &c., any appren- 
tice, seaman, or landman, belonging to any fishing vessel, or boat, or who 
shall have engaged to join any fishing voyage, knowing such apprentice 
to belong to the fishing vessels, &c., or after notice thereof, he shall, on 
conviction (before a justice) forfeit 20l.(o) 

On the other hand, if any master, or owner, of any fishing ship, &c., 
shall knowingly harbour, &c., in any such fishing ship, &o., any seaman, 
or landman, who shall have deserted from his Majesty's service, every 
such master or owner,, shall, on conviction (before a justice) forfeit, 20^., 
to be levied by distress.(2>) 

The chief remedies for obstructions and injuries to public fisheries, 
appear to be by indictment, or information by quo warranto, and by abate- 
ment. Summary remedies are also given by various acts of Parliament ; 

(I) That statute exempts persons under eighteen, and those who, not having be- 
fore used the sea, shall bind themselves apprentices to serve at sea, during the 
first three years of sach apprenticeship. The individual in question was more than 
eighteen, and been bound for more than three years. 

(m) 6 East, 238. Ex parte Brooke. (n) 50 G. 3, c. 108, s. 5. 

(o) Sect. 6. To be levied by distress, and in default thereof the punishment to 
be one month's imprisonment, with hard labour. Sect 7. 

{jf) 2 O. 3, c. 16, B. 25. 
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for iDstanoe by prooeediDgs before a magiatratey aolioDS to reoorer penal- 
ties, &c. These statutory provisions have already been, for-the most part, 
alluded to in former pages. 

Where, however, it is either thought unadvisable to proceed summarily, 
or in cases where this speedy mode of punishment will not apply, the 
course fit to pursue is most frequently by indictment. We have seen, 
that by the statute of Westminster the second, c. 47, it was forbidden to 
take salmons at certain periods of the year, and that certain punishments 
were awarded for disobeying that act ',Qj\ but no summary mode of con- 
viction was in use at that period. Lord Coke, therefore, says, that the 
offender ought to be proceeded against by indictment at the suit of the 
King, and that punishment cannot be inflicted upon the delinquent be- 
fore duo conviction, (r) So again, the remedy under the statute of Hen- 
P^ooo-i ry VI., for throwing nets across a *river so as to obstruct the 
1- -^ fishery, seems tb be by indictment, or information; and an indict- 
ment will lie at common law against such as violently obstruct par- 
ties in the exercise of their public rights. Care, however must be taken 
not to frame an indictment for disobedience to a statute, unless it be 
clear that such a proceediug can be sustained, for another kind of 
remedy is not infrequently prescribed (as in the statute of 8 Jac. I., foir 
the preservation of sea fi8h)(s), and the prosecutors would in such case, 
fail in their object. 

Another mode of redress is by a writ of quo warranto. Thus, where 
one claimed to have a several fishery in the River Ex, by a grant from 
the Crown, Lord Chief Justice Holt, said, that a subject had a right to 
fish in all navigable rivers, as well as to fish in the sea, and that a quo 
warranto ought to be brought to try the title of the grantee, and the va- 
lidity of his grant.^^) This kind of fishery is called a /ree fishery, and 
and is by them considered to be a royal franchise. (ti) According to those 
who maintain this opinion, that the free fishery differs from the several 
fishery, because he who has the latter must be or at least, must derive his 
right from, the owner of the soil.(t;) They would, therefore, consider 
the several fishery mentioned in the above case, to be a free fishery. 

Upon the general principle, that the public have a right to remove ob- 
structions which impede the enjoyment of their common privileges, it 
seems that illegal obstructions, as nets, wears, &c., (being such as the 
law will not sanction), may be abated, provided there be no breach of 
the public peace. Sometimes also, the law requires an abatement of 
nuisances by the authority of justices of the peace. As in the case of 
setting up banks, dams, hedges, or stanks, or nets across the Rivers 
Severn, Dee, &c., so as to prevent salmon from coming up to spawn. In 
this case, the justice shall order the nets, &c., to be cut and destroyed in 

[q) Ante, p. 105. (r) 2 Inst. 479. (<) Ante, p. 169. 

U) 1 Salk. 357, Warren v. Matthews. («) See 2 Comm. 39. 
[v) Ibid, and see ante, Chap. V. 
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hifl pteaencBj and shall cause the banks, &o., to be demolished, and re- 
mOTed at the charge of the offender, to be levied in the like manner with 
the other penalties awarded against him by the 8tatute.(i0) 

The jurisdiction before which these offences are to be detemined, 
will be now shortly mentioned. It was enacted, by the 18 Ed. 1, c. 47, 
that good OTcrseers of that statute, and by *13 R. 2, o. 19, that rtoAQ-i 
good and sufficient conserrators of the atatute [concerning the L J 
taking of salmon] should be assigned and sworn, for the pnrpose of 
punishing offences. Another act, passed in the reign of Richard XL, 
explains who the conservators are. It was ordained, that the justices of 
the peace of all the counties in England should be conservators, and sur- 
vey offences and defaults against the statute, and also survey and search 
all the wears in such rivers. Under-conservators are to be appointed by 
the same justices, who are to inquire at their sessions, as well by their 
office as at the information of the under-oonservators, of all trespasses, 
&c., and cause the parties indicted to come before them, and fine and im- 
prison such offenders, if convicted, at their discretion. If the under* 
conservator have given information, be shall have one-half of the fine. 
The jurisdiction of the Lord Mayor of London is then defined, as we 
have before written.(a;) Another statute enabled the Lord High Admi- 
ral, and all conserTators of rivers, lords of leets, and justices of peace, 
together with justices of oyer and terminer, and Judges of assise, to 
hear and determine these offences. But the summary powers given by 
the different statutes above referred to, have much superseded these gen- 
eral jurisdictions ; and where such summary proceedings cannot be in- 
stituted under general statutes, the peculiar jurisdictions of local autho- 
rities are most frequently available to supply the deficiency. 

It is important, however, that we should attend for a few moments to 
the act for the more effectual preservation and improvement of the fishe- 
ry in the Thames, because the dominion of the Mayor and Aldermen of 
London, as conservators of that river, is fully defined by that statute.(y) 

By sect. 1, the mayor, &c., may issue such rules respecting fishermen 
and dredgermen in the Thames and Medway, as they shall see fit; that is 
to say, as to their demeaning themselves in fishing— with what nets, &c. 
— at what times they shall fish — for ascertaining the assize of the several 
fish to be taken — ^for the preservation of the fish — for obliging every 
common fisherman, &c., to have on his boat, vessel, or craft, both his 
Christian and surname, with the name of the parish or place of his resi- 
dence, painted in large and legible characters, in a convenient place for 
reading the same — for preventing the changing, altering, or defacing of 
such marks of distinction — and for annexing reasonable forfeitures for the 
breach of their rules. The rules are to be approved of by the Lord Chan- 
cellor, or Lord Keeper, ftc, the two Chief Justices, and Chief Baron, or 

(w) I O. 1, St. 2, c. 18, 9. 14. {x) 17 R. 2, c. 9. Aate| p. 104. 

(y) 30 O. 2, c. 21. 
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r*9^0~l ^^^ ^^^ ^^ them, *who may allow the same ; and for the doing 
L -J thereof, no fee or reward shall be taken.(2) The rales are to be 
printed and published. (a) Farther, for the better regulation of the fishe- 
ry, the Court may summon certain, not exceeding twelve, fishermen, and 
examine them upon oath touching the fishery ; and if any one shaU ne- 
glect the summons so given by writing fourteen days previously, without 
lawful excuse, he shall forfeit forty shillings, to be levied by distress and 
sale, and the penalty is to be paid to the treasurer of Greenwich Hospi- 
tal. (6) 

The mayor, recorder, &c., and the justices of counties within their jur- 
isdiction, may hear in a summary way any complaints touching improper 
fishing, Ae. ; and they are required, either upon view, or complaint made 
upon oath, within ten days after the commission of the offence, to issue a 
warrant under hand and seal, directed to the water bailiff, &c., or to such 
constable, &c., as the mayor, &o., shall see fit, commanding him or them 
to apprehend and bring the offender before the mayor, &e. The warrants 
are to be executed on the river, or on any shore adjoining ; and the per- 
sons having the warrant may go on board of any boat, &c., for that pur- 
pose, or enter any house in the day time, with a peace officer, for the 
same end. If apprehended in the city or liberties, the offender shall be 
carried before the mayor, Ac., or if without the city, before a justice of 
the county where the offender is taken. Witnesses arc then to be sum- 
moned and examined on oath ; and upon conviction, the offender shall pay 
the penalty imposed. And it is provided, that the warrant, or other act 
of the mayor, &c., or justice, or water bailiff, &c., (such parties, as last 
aforesaid, acting in obedience to the warrant), shall be as valid as if exe- 
cuted within the limits of their own city, county, or jurisdiction. (c) 
Witnesses neglecting to obey the summons, or refusing to be examined, 
without lawful excuses, shall forfeit the sum not exceeding 5/. nor less 
•than 208., as the mayor, dbc, shall direct, by warrant under his or their 
hands.(^) 

If any of the assistants of the water bailiff, or any peace officer, shall 
refuse to execute the warrant, or otherwise omit the performance of his 
duty, he shall, upon conviction before the mayor, &c., or justice, forfeit 
|.^Q in and lose a sum not exceeding *bL(e) And if the water bailiff, or 
L -■ any of his assistants, shall receive any*sum by way of gratuity, 
to delay or hinder any prosecution, or compound for, or wilfully conceal 
any offence, he or they shall, on conviction by the oath of a witness, be- 
fore the mayor, Ac, forfeit the sum of 5Z.(/) » 

(z) The 2ad Section, coDcerning the destruction of spawn, Ac, has been men> 
tioned, p. 90. 

(a) Sect 4. 

(6) The 6lh* Section relates to the power of the water baliff, which we have 
already adverted to, p. 69. And the 6th as well ; for obstructing the said water 
bailiff, ftc. 

(c) Sect 7. j (d) Sect 8. («) Sect 9. {/) Sect 10. 
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. With regard to the forfeitures, they are, first, to be levied by distress 
and sale, io the usual manner, rendering the overplus. For want of dis- 
tresS; the offender is to be committed for three months, unless payment be 
sooner made. Half of the penalty to go to the informer, and half to 
Greenwich Hospital. An appeal, however, is given. If the supposed 
offender shall, within five days after the distress taken, enter into a re- 
cognizance, with two sureties, in 201., before the magistrate who has con- 
victed him, (the recognizance to be returned within fourteen days to the 
Court of the mayor and aldermen), that he will appear at some Court of 
the mayor and aldermen, to be holden within six weeks after the making 
of the recognizance, or at the next Court of Conservancy for the county 
where the offence was committed^ and abide the order there to be made^ 
he shall have his goods again. Then, upon a petition of appeal to the 
Court of the Mayor, &c., or of Conservancy, a time shall be appointed 
for the hearing and determining the matter, notice being first given, and 
witnesses summoned. The witnesses are to be examined upon oath, and 
the appeal determined ; and the penalties may then be mitigated, or rati- 
fied ; and the Court are further empowered to award such reasonable costS| 
to be paid by the appellant, if the conviction be confirmed, as they shall 
Bee fit. The recognizance, moreover, if forfeited, may be estreated into 
the Court of Exchequer. (y) The next section gives the form of convic- 
tion, which is to be written on parchment and sent to the Court to be 
filed. (A) The next section takes away the writ of certiorari,{i) 

If any person against whom a warrant may have been issued as afore* 
said, should, either before or after conviction, escape, or go into any other 
county, &c., out of the jurisdiction of the person granting the warrant, or 
if^ being convicted, his goods should be in a different county from that in 
which the distress was granted, the mayor, &c., or justice of the place 
into which such person shall escape, or where the goods shall be, if after 
conviction, are required, upon proof made upon oath of the handwriting 
of the said mayor, &c., or justice granting such 'warrant, to in- r«A09-i 
dorse their names on the warrant ) and the warrant, so indorsed, 1- J 
shall be a sufficient authority to all peace officers to execute it in such 
other county, &c. The said mayor, &c., or justice, may then, upon the 
apprehension of the offender, hear and determine the complaint, as though 
it had arisen within their respective jurisdictions, or may direct the 
offender to be carried before the person who granted the warrant.(^) 

All suits, &c. commenced or prosecuted for any thing done in pursn- 
ance of the act, must take place within six months next after the accru- 
ing of the cause of action, and the general issue may be pleaded, and the 
special matter given in evidence. If the plaintiff or prosecutor become 
nonsuit, or forbear prosecution, or discontinue, or if a verdict pass, or 
judgment be given against him upon demurrer, the defendant shall then 
recover double costs, and have the usual remedy at law for such costs. 



^ 



Sect 11. (A) Sect. U. («) Sect. 13. (») Sect 14. 

AT, 1868.— 15 
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The act Bball be taken, moreover, to be a public act.0 Another sectioa 
provides, that as far as the act relates to justices of the peace, the 24 G^o. 
2, c. 44, shall be construed to extend to the major, &c., and justice act- 
ing in the execution of this act. Therefore, no suit, &c., shall be com- 
menced, nor any writ served against the water bailiff, &c., unless there be 
a month's notice duly served. The notice must contain the name and 
dwelling of the party bringing the action, together with the cause of com- 
plaint, and the name and place of abode of the attorney. Within one 
calendar month after this, tender of amends, may be made by the officer 
complained against. Then, should the same not be accepted, the defend- 
ant may plead the tender in bar, together with the general issue, or other 
plea, by leave of the Court. If the jury shall find the tender of amends 
to have been sufficient, there shall be a verdict for the defendant; and if 
the plaintiff become nonsuit, &c., the defendant shall have double costs. 
If the jury find that no such tender was made, or the amends tendered 
not sufficient, and shall also find against the defendant on the other pleas 
pleaded, the verdict shall be for the plaintiff, with such damages as may 
be thought proper.(m) 

It is nevertheless declared, that nothing in this act shall be construed 
to make fishermen compellable to take out licenses, or to make any gra- 
tuities paid to the water bailiff, or other person, legal, or to compel any 
fisherman to appear before the lord mayor, &c., to enter his name in a 
nqoQ-i book, or to incapacitate *8uch fisherman from keeping any number 
L J of boys in one boat, as he may think proper, any thing in 9 Ann. 
c. 26, or any other statute, notwithstanding, (n) 

Several saving clauses are incorporated in this enactment ; as, of the 
rights, &c., of the city of London; of the mayor, as conservator, as 
aforesaid; of the mayor, commonalty, and citizens; or of the mayor as 
conservator of the Thames and Medway. The mayor may also hear and 
determine by presentment and indictment, as conservator, all unlawful 
and undue fishing, and other offences contrary to the ordinances, and he 
may impose a fine, upon conviction, not exceeding the penalties prescri. 
bed by such ordinance. Such fines shall be applied and distributed in 
like manner as the penalties infiicted by the Court of Conservancy have 
so usually been. Provided, that no person be twice punished for the 
same offence.(o) The next saving clause is of the King's rights — those 
of all bodies politic and corporate — of the Court of Admiralty, and of 
all other Courts and persons, such as, all fines, forfeitures, penalties, 
amerciaments, and wreck of sea — of right due and payable, and all 
and every right of franchise, &c., together with the right of making in- 
quiry and punishment of the aforesaid offences.(p) Again, the act shall 
not prejudice the admiralties or vice admiralties of Kent or Essex, or any 
piscaries or fishings belonging to the city of London, or other dty or 
town corporate, or any lords of manors, owners, or occupiers of any riversi 



{ 



I) Sect 16. (m) Sect. 17. (n) Sect. 21. See 2 Jic 3 Ed. 6, o. 6^ 

o) 8«ct 16. (p) Sect. 18. 
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creeks, kc, adjacent to or within any of the said limits, or the rights of 
any other person within sach limits.(^) Lastly, the inhabitants of the 
following places being fishermen, are exempted from the operation of the 
act, and may exercise their trades of fishing and dredging, as though the 
act had not been made. The Cinque Ports or their members, the city of 
Rochester, Stroud, Chatham, Friendsbury, Oillingham, Milton, Queen- 
borough, Lewisham, Whitstable, and the places adjacent.^^r) 

Bye-laws in restriction of trades are not favoured. This principle ex- 
tends to the regulations of fishing companies made inter se. An oyster 
fishery had been carried on within the limits of the manor and royalty 
of Whitstable, by a company of free dredgers, called the Whitstable 
Company of Dredgers. The lord of the manor was accustomed to hold 
a Court there, called *a Court of Dredging, where the fishermen r«Aoj-i 
and dredgermen constantly attended, piArsuant to notice. Twelve ^ ^ 
of the most sufficient freemen of the company were used to be sworn of 
the jury, and orders were made at the Court for regulating the company 
and oyster fishery, with fines and penalties for the breach of such orders. 
Amongst such orders and bye-laws, some had been made from time to 
time, for prohibiting the freemen from holding or using any other grounds 
for the catching of oysters, or from being in partnership with any other 
tenant or occupier of any other oyster grounds than those belonging to 
the manor and royalty. Th# fines and penalties, moreover, were directed 
to be stopped and <htained out of the money arising by the sale of the 
stint of oysters of such freemen offending, 

A bye-law was subsequently made, which gave rise to the present 
question. It was as follows : — << It is ordered, that if any freeman or 
^ee widow of this manor, royalty, company, or fishery of Whitstable^ 
shall at any time or times hereafter, either by himself or herself, or 
jointly with any other person or persons, directly or indirectly, be engag- 
ed or concerned in the trade or business of sending oysters to the mar. 
ket of Billingsgate, or to any other market or markets, place or places, 
for sale from any oyster ground, or oyster grounds upon the Kentish 
shore, or any part thereof, other than the oyster grounds of the said 
manor, royalty, and fishery of Whitstiible, such freeman or free widow so 
offending shall forfeit and pay, as a fine, for every such offence, the sum 
of ten pounds, to be applied to the use of this company ; and in case 
such freeman or free widow shall refuse or neglect to pay the fine or sum 
of ten pounds to the water bailiff of the said manor and royalty, within 
the space of twenty-four hours next after the same shall have been duly 
demanded of such freeman or free widow, by such water bailiff, such 
freeman or free widow so neglecting or refusing, shall from thenceforth, 
and until such fine he paidy he wholly excluded from aU share of the 
profits to he made theTeafter^ by or from the joint trade in oysters of the 

(q) Sect 19. 

(r) Sect 20. See also 9 Ann. c. 26, many provisions of which are superseded 
by this act; and see 30 Gar. 2, c. 9, an act for the preservation of fishing in the 
River Severn. 
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freemen of this manor, royaUy, and fishery; and such pn^ts shall in th^ 
meantime be divided as if such freeman or free widow so neglecting or 
refusing, had wholly ceased to be a freeman or free widow of thb manor, 
company, and fishery." 

This Whitstable Company was incorporated by 33 Geo. 3, c. 42, 
which continued to the company, and gave to their successors all powers 
hitherto exercised. 

The plaintiff in the action before he became a freeman of this company, 
r^no^ri was and still continued to be a member of the *Sea Salter Com- 
I- -I pany, which during all that time held an oyster ground on the 
Kentish shore, and he had been concerned in sending oysters to Billings- 
gate Market for sale from such oyster ground, and the Whitstable Com- 
pany were aware of these facts at the time they admitted the plaintiff 
amongst them. In consequence of the plaintiff thus belonging to another 
society, a fine of 5/. was demanded from him, which he refused to pay, 
and, consequently, the defendant, the treasurer of the company, withheld 
the sum of 5/., which the plaintiff claimed to recover as his share of the 
stint or profits made by the joint trade in oysters of the freemen of the 
said manor, &c., in case the above order or bye-law should be deemed 
invalid. 

Assumpsit was the form of action resorted to, and the general issue 
was pleaded. The Court held the bye-law bad, for this was a penalty 
upon a penalty. Had a bye-law prescribed a remedy by distress, it would 
have been invalid ; but this was worse, for the company, not content with 
levying the fine, withheld all share of the profits till it should be paid. 
And it further appeared that no usage had been proved, so as to authorize 
the exercise of this bye-Iaw. The effect, in short, of this rule, would be 
to mulct the party to the whole extent of his profits, supposing that he 
had not the means of paying the lOL at the time. Judgment was given 
for the plaintiff.(««) 

And by Le Blanc, J. If the usage only authorizes the infliction of a 
penalty, and stops there, I am not aware of any case which shews that a 
bye-law may go further than the common law mode of recovering it by 
action. (/) 



Obstructions and injuries to private fisheries may be committed in va- 
rious ways. For some aets the offender becomes civilly responsible, for 
others he is rendered liable to be proceeded against criminally. We shall 

(«) 2 H. & S. 53, Adley ▼. Reeves. 1*^ Ves. 304, Adley r. Whitstable Company. 
A maDdamas had previously been applied fpr to restore the pUintiff to his office of 
a freeman, but without effect 7 fiast, 353, R. v. Free Fishers and Dredgers of 
Whitstable. 8. G. 3 Smith, 319. 

{t) Id. 61. In Ireland there la a. penalty for throwing injurious materials into 
rivers frequented by fish, or into any streams or watercourses flowing thereinto. 1 
k 2 Yict. c. 76, 8. 2. 
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eticleavoar to mention some of these grievances, and also to point oat the 
remediies which may be had by the owner of the fishery. 

It may be safely affirmed^ that whatever illegally lessens the enjoyment 
of a fishery, is in some way or other the subject of 'punishment, r*9Qfii 
whether it be effected by naisances, by trespass^ by depredation, L J 
or otherwise. 

First, with respect to nuisances. A writ of qnod permittat(ii) pros- 
temere was brought against a man and his wife, and their son, suggesting 
that K., the mother of the two first defendants, had built a house and a 
Ion gain to the damage of the plaintiff's frank tenement. The complaint 
was, that the plaintiff had a messuage and two wears for fish into which 
the water of the Thames was accustomed to flow by means of a trench, 
and so to refresh the wears, and that the house above mentioned had been 
80 constructed across the trench, as that it could not be cleansed. And, 
moreover, the longain had been placed so near the trench, as to destroy 
very many fish. And whereas the plaintiff had been used to let the house 
and wears for 100s. per annum, in consequence of this nuisance the an- 
nual value of the letting had sunk as low as 20s. The plaintiff had often 
requested K. in her lifetime to abato the grievance, and had urged the 
defendants to do so after the death of K. All objections to the writ 
being overruled, a view was granted.(v) In Roll's Abridgment this case 
18 cited as an authority to shew that assise may be maintained against an 
heir, an alienee or a feoffee, if any one of such refuse to amend a griev. 
ance of the description above mentioned. (to) 

So again, it has been said, that he who has the several piscary in a 
water, shall have an action on the case against him who erects a dye- 
house, or any other nuisance by which the profit of his fishing is in* 
jured.^a;) So again, the causing a superfluity of water to drown or over- 
flow a fishery, is a plain obstruction, and punishable by an action of 
trespa8S.(^) An action of trespass was brought in Ireland against the 
defendant, for wrongfully setting up certain cuts, wears, and traps, made 
of wood, lime and stones, upon a certain rock, or fall of water, called the 
salmon leap, in the river Bann, in the county of Londonderry, so that 
salmon, trout and other fish, which would have come from the sea and 
that part of the river which lay below the plaintiff's fishery, were hindered 
from so doing. The jury having found a special verdict, it was urgued 
in the Court of Exchequer, and a judgment was given for the plaintiff by 
the opinion of the Chief and two other Barons against one. A writ of 
error was then brought in the Exchequer Chamber, where the judgment 
was affirmed ; and the case was then carried up *to the House of r«oQ7i 
Lords in Ireland, where the judgment was again affirmed. Ya- L •' 
rious arguments were urged for the plaintiff in error, as that it did not 

Bat this writ is abolished by 3 ^ 4 W. 4, e. 27, a. 36. 

17 E. 3, 9, pi. 31. (w) 2 Ro. Ad. 143. (x) 9 Rep. 69. 

1 Lord Raym. 274. 
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appear that the defendant had BOfltainedT any actual damages, that anppoi- 
ing the acqaisition of the fbh to be a benefit to him, the revereion 
of the fish was a benefit to the plaintiff in error, and the suffering 
them to pass oat must be a damage to her, &c. It was said on the 
other side, that each proprietor of a fishery, was bound not to injure 
his neighbour, that here the plaintiff in error, the owner of the upper 
fishery, could not be warranted in diverting the stream, neither, on the 
other hand, oould the owner of the lower fishery make such an alteration 
in the stream, the common medium of both fisheries, as to destroy the 
rights of the upper one. And the House of Lords were of the same 
opinion. For it was not competent to the plaintiff in error to alter the 
condition of the fishery, nor to obstruct the passage of fish from the sea 
into the plaintiff's fishery in any manner not essentially necessary to ena- 
ble her to exercise her right of catching fish, in their passage up the 
river ; and the judgment was consequently affirmed.(2) 

And thus, again, if the lord of a manor throw any impediment in the 
way of his tenant's fishery, this is also an obstruction, whether it be by 
any erection which endamages the quality of the fishing, or by so unrea- 
sonable a draught of fish as materially to lessen the oommonable privilege. 

It would be impossible to mention all the specific grievances which 
may be committed in derogation of a right of this nature ; the modes of 
redress are entitled to a more particular attention, because different 
injuries require different remedies, and it is of these that we next propose 
to treat. 

The remdies for obstructions or injuries to private fisheries are, as we 
have intimated, of two sorts, civil and criminal; and upon some occasions 
the party may espouse his own cause by abating the grievance under 
which he suffers, or repossessing himself of the property whieh may have 
been taken from his fishery. 

The civil remedy now that real writs are, for the most part, abolished| 
is, for the most part, an action to recover damages. Ejectment — ^trespass 
r*9^A'l — ^^o^^^ — ^^0 action upon the case, and in '''equity, a bill of 
L -I peace, or an injunction under some emergencies, are the proceed* 
ings now resorted to. 

Criminal proceedings are by indictment, or information, or summary 
convictions before justices of the peace. 

However, trespass is the proper remedy for immediate injuries to '<a 
man's several or territorial fishery, that is to say, presuming the fishery 
to be attached to the soil.(a) And it seems that where the fishery is 
disunited from the soil, trespass will not lie, and is therefore the legiti- 

(z) 3 Ridg. 267. Hamilton v. Marquis of Donegall, in error. In this case the 
Marquis was the original plaintiff and the owner of the upper fishery, and Lady 
Hamilton, the owner of the lower fishery, the defendant. £or an injuty of this 
kind an assise formerly lay, 46 Ass. pi. 9, F. N. B. 184. 

(a) See Chap. V. 
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mate action for damage to a free fishery. It has been already suggested 
in the fifth Chapter, that a free fishery had been occasionally confounded 
in the old books with a several fishery ; and if we find, therefore, that 
trespass had been entertained for disturbing a free fishing, it may be 
readily accounted for by understanding this privilege in question as hav- 
ing been in reality allied to the soil. Then, again, if a free right of this 
nature be held the same with a common, there is doubt but the action of 
trespass will not be the proper course to take. Thus, in an old case, 
where there was some dispute as to the meaning of a free fishery, the 
counsel on both sides seemed agreed that trespass could not be maintained 
for a commonablo right; and one of them for the plaintifif denied that his 
claim was for a common, but he said, that he was entitled to a several 
piscary, which a man might have like several pasture in his own soil. (6) 

So in trespass against the defendant for breaking the plaintiff's free 
fishery, and taking away one hundred trout, he pleaded not guilty, and 
there was a verdict for the plaintiff. It was then moved to arrest the 
judgment, because the plaintiff could not have such a property in a free 
fishery as to call the fish his own. It was said on the other side, that the 
verdict had helped the difficulty, but the Court were of a contrary opinion, 
and reversed the judgment. (c) But, on the contrary, where trespass was 
brought for taking one hundred eels in a several fishery, it was urged as 
an exception in arrest of judgment, that the declaration was bad, because 
a man could not have any property in the fish until they were taken, and 
reduced into possession. But the plaintiff answered, that the fish might 
be called his, being in a several piscary, for no other than he could take 
them. And the Court being of the same opinion, the plaintiff had judg- 
ment.((f) 

*Another considerable difficulty attending this action is the r«oQQ-i 
much discussed question of immediate or remote injuries. If the ^ •' 
former kind be complained of, trespass must be brought; if the latter, 
an action on the case. However, as the subject will be fully considered 
in the latter end of this Chapter, which treats of the remedies for obstruct- 
ing watercourses, and where the authorities will be collected, the reader 
is referred thither for the information upon this point. 

Further, it is worthy of remark, that this action of trespass may be 
sustained, although no fish be actually taken from the place in which the 
right or privilege is exercised. It was so said in an ancient case,(«) and 
the reason is, that for whatever injures the right of another, and would 
be evidence in future in favour of the wrong doer, an action may be main- 
tained, without proof of any specific injury.(/) This position has been 
confirmed lately in the case of a several fishery. The plaintiff brought an 
action for a trespass in his several fishery, and it was given in evidence 
that the defendant had fished there, but that he had not taken any fish ; 

(b) 4 E. 3, 48. (e) 3 Mod. 97, Upton t: Dawkin. Comb. 11, S. G. 

(d) Cro. Car. 663, Child ▼. GreenhiU. Sir Wm. Joues, 440, S. 0. Mar. 48, S. C, 

{e) 11 H. 7, 20, by Wood. (/J 1 Wms. Saund. 346 (a), in the note. 
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and the declaration also was silent on the subiect of taking the fish. 
The plaintiff obtained a verdict, bnt the Court of Common Pleas were 
moved to set it aside. They, however, refused a rule to shew cause, be- 
cause the act of fishing was not merely an infringement of the plaintiff's 
right, but, if overlooked, would therefore have been evidence of use and 
exercise of the right by the defendant. (^) 

After that which has been said, it is hardly necessary to say any thing 
concerning the action on the case for consequented injuries; it is a com- 
mon and a very efficient remedy, and is too well known to need any 
further comment here. 

Nearly allied to trespass, is the action of trover, and this mode of pro- 
ceeding may be adopted under some circu mstanoes. As where a trespasser 
invades a several fishery, that is to say, where there is an exclusive pro- 
perty, or where a person having a free or common piscary, has taken 
certain fish, which another improperly possesses himself of, and carries 
away. 

It has been holden for a very long time, that an ejectment will not lie 
for a piscary. This incompetency to bring ejectment, of course respects 
r^QdOn ^^^ incorporeal right, because where *the soil is in question, any 
L -i fishery incident thereto will pass along with it. But the difficulty 
arises when the privilege is independent of the land. Ejectment waa 
brought for the lease of a house and lands, and of a/ree fishery in the 
Trent, and amongst other things, it was moved, that ejectment lay not of 
a piscary, that it did not appear in what vill the piscary was, and that 
entire damages had been given. The plaintiff upon this released his 
damages totally, and his action as to the piscary, and then had judgment^ 
the Court being doubtful upon the point of the fishery. (A) The matter 
was, however, determined in the next reign. Error was brought on a 
judgment in ejectment in the King's Bench in Ireland. The principal 
error assigned was, that ejectment had been allowed of a fishery in a river, 
and inasmuch as this claim was not only of a profit a prendre and not of 
any land, the Court reversed the judgment, saying that an ejectment lay 
not any more than for a common a prendre, or rent. And by Jones, J. : 
Perad venture an assise would lie of such a piscary, because it was a profit 
to be taken in a certain place.(t) Then, again, upon another occasion, 
certain tenants in tail covenanted to levy a fine and suffer a common 
recovery of lands, and of a fishery, but the defendant, the heir in tail, 
disputed the right to some part of the entailed property, in which eject- 
ment was brought for the lands and fishery. It was objected, that such 
an action could not be maintained in respect of a fishery, especially in 
this case, which regarded a free fishing in the River Tyne, and the Court 
were of the same opinion upon that point, observing that the defendant 
must have judgment on that matler.(A;) 

{ff) id. 346 (b), in the note. Patrick v. Green way, Oxford Spring Asa. 1796. 
Cor. Lawrence, J. (A) Gro. Jac. 146, Molineux v. Molinenx. 

(i) Cro. Gar. 492, Herbert v. Laughlnyn. (k) 8 Mod. 2*75^ Waddy r.Newtoa. 
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Nevertheless, the opinion of Ashhtirst, J., in a settlement ca8e,(^ has 
been occasionally brought forward, as thongh it militated against the 
authorities above quoted. (m) Ihat learned Judge said, he had no doubt 
but that a fishery was a tenement, that trespass would He for an injury 
to it, and that it might be recovered in ejectment. (n^ In this case, how- 
ever, the Court held, that the fishery and soil had passed so as to confer 
a settlement ; and there seems to be nothing in the opinion of Mr. Justice 
Ashhurst to warrant a conclusion, that he intended any other fishery than 
one which was connected with the soil. 

A Court of equity is sometimes applied to either to quiet persons *m the 
established possession of their fisheries, or to restrain others from r^nA-i -i 
an improper invasion of such rights. A case on this subject, l* -> 
respecting a bill of peace, deserves attention here. The plaintiffs sued 
the defendants for an exclusive right of fishery in the Ouse, in Yorkshire, 
and that they might be quieted in the possession of their fishery, to pre- 
vent a multiplicity of actions. The answer of the defendant was, that 
they were lords of several manors and of large estates along the banks of 
the Ouse, and that they had always used to fish in those parts of the 
river which were contiguous to their land. However, the plaintiffs, pend- 
ing this suit, indicted several persons in the Court of sessions in York, 
for fishing in the river under an authority from the defendants. Upon 
this the defendants prayed an injunction, to restrain the plaintiffs from 
proceeding in these indictments, on the ground of their being the judges 
iu their own case. The defendants were the Mayor and Aldermen of 
York, and in the commission of the peace for that city. The application 
was opposed by the Attorney General, who denied the jurisdiction of the 
Court to stay proceedings in pleas of the Crown, notwithstanding that 
the question depended upon a matter of right submitted to the determina- 
tion of the Court. It was said, on the other side, that this mode of pro- 
ceeding by indictment would, in some measure, try the right ; for if the 
persons indicted had an authority to fish, the defendants could not be 
guilty of the trespass. It was further urged, that by bringing their bill, 
the plaintiffs had excluded themselves from adopting any other method, or 
proceeding in any other Court. Lord Hardwicke, then Chancellor, 
observed y in the first instance, that the defendants had another course by 
which they might have gained redress. They might have gone to the 
Attorney General, and shewed him that the indictment was not for any 
violence or breach of the peace, but that a civil right was in dispute, and 
that it was the proper subject of an action of trespass ; he would almost 
of course have granted a cesset processus, or nolle prosequi, especially 
where one of the parties, whose right was involved in the indictment, was 
to be the judge of the indictment. The Lord Chancellor went on to 
point out, that the plaintiffs had been wrong throughout the whole pro- 
ceeding. They had made themselves their own judges; they had endea- 
voured, in some measure, to. promote elsewhere the decision of a right 

(I) Rex T. Old Alresford, 1 T. R. 35S. (m) See Adams on Ejectment, p. 20. 

(n) Id. 361. 
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which thej had sahmitied to the Court ; and as their prayer waa to pro- 
vent niultiplioity of actions, thej had, in that respect, acted inconsistently. 
Certainly, the Court could not grant an injunction to stay criminal pro- 
ceedings at the suit of the Crown, for the Attorney General might still 
go on. But the Court might make an order on the prosecutor, party to 
a bill in the Court, not to prosecute, it being found that the indictment 
found at the sessions had been merely for fishing, without amy *circum- 
r*24^1 stances of misbehaviour tending to a breach of the peace. And 
^ -I in accordance with this judgment, the Court directed that there 
should bo an order on the plaintiff, to stay him from prosecuting the 
defendants, or their agents, either by way of action or indictment, for 
exercising the right of fishing claimed by the defendants in their answery 
until the hearing of the cause, or further order.((i) 

But if after the exhibition of a bill of peace, and a decree against the 
defendants, they persist in annoying the plaintiffs by fishing, or by bring- 
ing suits at law, the defendants may, of course, be indicted for the tres- 
pass ', or, in the other case, may be restrained by injunction from prose- 
cuting their actions. It is observable, however, that a. bill of peace will 
not succeed, unless the right has been previously established by a verdict 
at law.(^) 

However, a bill brought by a partly in possesion for a commission to 
examine witnesses in perpettiam rei memoriam, in order to establish a 
sole right of fishing, has been entertained, it being suggested in the bill, 
that the defendant pretended to the sole right, and that he had threatened 
to bring actions when all the plaintiff's witnesses should be dead. For a 
man thus circumstanced has no other way to perpetuate the testimony of 
his witnesses ; for not being actually disturbed or interrupted, he can 
bring no action at law. A demurrer to this bill was accordingly refused 
the plaintiff being in possession.^^) 

In some cases the injured person may himself act, and abate nuisances 
or redress grievances done to his fishery. As, for instance, a commoner 
may remove any obstructions placed in the way of his enjoying his com- 
monable privileges, provided he do not meddle with the soil. And it is 
manifest, that he who owns the land and water, also may destroy any ob- 
structions which may have been placed in his territory to the detriment 
of his fishing. Moreover, as it is said in Keilwey^ if a person take fish, 
he who has the water may retake them.(r) 

But it is easy to be seen, that the perpetual intrusion of strangers into 
a fishery where they have no right, is an annoyance of too serious a cha- 



(0) 9 Mod. 273, the Lord Major and the Aldermen of York t. Sir Lionel Pilking- 
ton and another. S. G. 1 Atk. 282. 

(p) 2 Atk. 483, Lord Tejnham y. Herbert. S^e 1 Yern. 308 ; and see also Prec. 
in Ch. 530, Bash t. Western, contra. 

i^) Free, in Gb. 531, Dake of Dorset ▼. Sergeant Girdler. 
r) KeUw. 30 (a), pi. 2, Mich. 13 H. 7, hj Eeble. 
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meter to be left io the slow operalioa and uDoertain issue of an aetion. 
This impression prevailed in *verj early times, and many have r«oiQi 
been the provisions and remedies prescribed by the law against ^ J 
such invasions. 

It seems that a party whose fishery was invaded might, at common law 
have distrained nets and other instrnments used in the depredation, as 
being their danuige feasant ; and the common law is still in force in this 
respect, although such ample powers are provided against intruders by 
the new statute, as considerably to enlarge the old remedy. For it was 
not competent to the owner to destroy nets at the common law. As in a 
case of trespass for taking and cutting the plaintiff's nets and oars, the de- 
fendant justified on the ground of his being seised in fee of a several piscary ; 
and because the plaintiff endeavoured to row upon his wateris with the 
oars, and to catch his fish with the nets, he took and cut the nets and 
oars as a safeguard of his fishing. But it was objected, that the defend- 
ant could not legally do this ; and the Court assented, observing, that he 
might, nevertheless, have detained them damage feasant^ in order to stop 
any further fishing, (s) 

A statute passed in the reign of William and Mary,(<) but which is 
now repealed, gave the power of seizing, detaining, and keeping every 
net, angle, &c., used in any fishery without the consent of the owner or 
occupier. 

And now, by 7 & 8 Greo. 4, o. 29, a. 85, if any person shall at any 
time be found fishing against the provisions of the act, [that is, taking 
fish without leave in a private fishery,] it shall be lawful for the owner 
of the ground, water, or fishery, where such offender shall be so found, 
or for his servant, or any person authorized by him, to demand from such 
offender any rods, lines, hooks, nets, or other implements for taking or de- 
stroying fisb, which shall then be in his possession ; and in case such 
offender shall not immediately deliver up the same, to seize, and take the 
same from him, for the use of such owner : provided always, that any 
person angling in the day-time against the provisions of the act, from 
wiiom any implement used by anglers shall be taken, or by whom the 
same shall be delivered up as aforesaid, shall by the * taking or ptoAii 
delivering thereof, be exempted from the payment of any damages ^ -^ 
or penalty for such angling. 

A demand must be made under this statute. 

It) Cro. Car. 228, Rejnell ▼. Ghampernoon. 

(t) 4 & 5 W. & M. c. 23, repealed by 7 & 8 G. 4, c. 27, as to fish, and persons 
wrongfally fishing, ^. The power of justices to grant search warrants, for the 
purpose of entering houses where nets, ic, were supposed to have been concealed 
is done away by this repeal. So also in the prorision which subjected an inferior 
tradesmen, apprentice, or other dissolute person, to full costs of suit in trespass, for 
presuming to fish. See with respect to the assistant of a gamekeeper seizing nets 
under 4 & 5 W. & M. c. 13, [now repealed]. 9 St. Trials, 329, R. t. Annesley and 
Bedding. 1 East, P. G. 255, citing S. G. 
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Some offences against properties in fishings are oriminallj punishable. 
Such are, stealing the fish, unlawfully and wilfully taking or destroying 
them, breaking down the dams of fisheries^ &o. 

The recent enactments on the subject of criminal law have fully provi- 
ded for these offences, and the old statutory provisions have been 
aboli8hed.(u) It is desirable that the new law should be fully set out, 
Decause it contains the present regulations upon this important matter, 
and wo shall proceed to mention, first the remedies for taking fish in pri- 
vate waters. Secondly, for taking oysters in private oyster layings ; and, 
thirdly, for malicious injuries to fisheries. 

As to the first, it is declared, that if any person shall unlawfully and wil- 
fully take or destroy any fish in any water running through, or being in 
any land adjoining or belonging to the dwelling-house of the owner of 
such water, or person having a right of fishing therein, (v) every such offen- 
der shall be guilty of a misdemeanor; and being convicted thereof, shall 
be punished accordingly. 

Then, ne:Kt, if any person shall unlawfully and wilfully take or destroy 
or attempt to take or destroy, any fish in any water not being such as 
aforesaid, but tohtch shall be private property y or in which there shaU 
be any private right of fishery ^ every such offender, being convicted there- 
of before a justice of the peace, shall forfeit and pay, over and above the 
value of the fish taken and destroyed, (if any), such sum of money, not 
exceeding bL, as to the justice shall seem meet. 

r^Qi^n ^^ justices are not bound to enter into evidence of the de- 
>- -^ fondant's right, ^unless they see fit. Therefore, in a case where 
they had jurisdiction over the subject-matter, upon a motion for a writ of 
prohibition, they were held justified in declining to look into the defend- 
ant's title deeds, although he claimed a right, as a copyholder, to fish in 
a pu^blic fishery. And R. v. Little Bolton,(t(7) was distinguished and 
considered not to apply, (x) 

Where there were two convictions for fishing under this section, (s. 
84), one of which was acknowledged to be good, it was held that both 
might be received in evidence in an action of trespass, though the good 

(«) St West. 1. 3 Ed. I, c. 20 ; and see 2 Inst. 199. 31 H. 8, c. 2. 5 El. c. 21. 
22 k 23 Car. 2, c. 26. 4 & 6 W. & M. c. 23. 9 G. 1, c. 22. 6 G. 3, c. 14. 4 G. 4, 
0.54. 

(v) The words, "6re(f, kept or preserved^" were inserted in the 6 G. 3. And in an 
indictment ag^ainst Caradice and others, for entering an inclosed park, and taking 
fish bred, kept, and preserved there, the conviction of the prisoners was holden 
wrong, because it appeared, that when the river entered and passed out from the 
park, there was nothing to keep in the fish, which therefore, could not be said to 
be bred, kept, and preserved there. Russ. A Ry. C. C. 205, Rex v. Caradice and 
others. This objection, it seems, would be unavailable under the new act. 

Iw) 1 Q. B. 66. 

(z) 17 Law J., Q. B. 63, n. Ex parte Higgins. S. C. 8 Q. B. 149, n. 
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conviotioD had not been returned to the 8e8sion8.(y) And although it 
waa objected to the con?iotion, that it failed to negative that the water ran 
through land adjoining or belonging to the dwelling-house of any other 
penon, dhc. ; the Const said, that it was enough to negative that the 
water ran through land adjoining the dwelling-house of the complain- 

Next follows a provision concerning anglers. There is a proviso to 
exclude from the above penalties and punishment any person angling in 
the day-time ; and then it is provided^ that if any person shall by ang- 
ling in the day-time unlawfully take or destroy, or attempt, &c., any fish 
in any such water as first mentioned, (that is, adjoining to a dwelling- 
house), he shall on conviction before a justice, forfeit and pay a sum Aot 
exceeding bl. ; and if in any such water as last mentioned, (that is, in 
any private fishery) a sum not exceeding 2^., at the discretion of the 
^ justice. 

Moreover, if the boundary of any parish, township, or vill, shall hap- 
pen to be in or by the side of any such water as is hereinbefore men- 
tioned, it shall be sufficient to prove that the offence was committed either 
in the parish, township, or vill, named in the indictment or information, 
or in any parish, &c., adjoining thereto. (2;) 

The common law upon this subject had been much amended rn^nAa-i 
*and altered by statutes passed before the 7 & 8 Geo. 4, c. 27, ^ -I 
(and which this latter statute repeals), but those provisions treated the 
taking of a fish as a felonious act, whereas by the present law such an 
offence is a misdemeanor only ; and the taking of fish is upon some occa- 
sions, punishable by a summary conviction. The doubts regarding the 
description of ponds in which felony might have been committed, or 
whether a person might be convicted of larceny for stealing fish in any 
pond, have long been set at rest; and the present enactment, it will be 
observed, has the general words, << water in which there shall be any 
private right of fishery,'' which seem large enough to obviate all future 
objections on that score. 

This universal description of private waters seems to avoid the painful 
difficulty which occurred some years since, in a case where a respectable 
magistrate was held liable in an action of trespass for false imprisonment, 
because the statute 5 Geo. 3, related to water in inclosed grounds only. 
The matter was decided upon the legality of a warrant of commitment 
which was issued aginst the plaintiff, after a conviction for attempting to 

(y) Charter y. Qraeme, 3 New Sess. Ca, 3 IS, was fully supported bj the Court 
See 16 East, 13, Gray v. Cockson. 

{yy) 3 New Sesfl. Ca. 603, Fuller y. Brown and another. In this case a right of 
fishery had been granted by the Mayor, &c. of Cambridge, to the complainant, sub- 
ject to a proviso, that the mayor, kc. might fish at his pleasure. The lease had not 
been executed, nor any counterpart by the lessee. It was held that the mayor and 
the aldermen who had adjudged the case, were not interested so as to disqualify 
them from bearing and deciding it. 

(s) 7 & 8 G. 4, c. 29, s. 34. 
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destroy fish in a private fishery. The offence was described to be for 
fishing with a rod and line in a pond or pool of water, commonly knowk. 
by the name of the Reservoir, in the parish of Aldenham, the right of 
fishing in said pond or pool being the private property of the Hononr- 
able and Reverend William Capel. It was objected for the defendant^ 
at the trial, that the conviction was conclusive evidence in his favour, 
and that the plaintiff conld not controvert the facts alleged there ; bat 
the learned Judge said, that the plaintiff might shew the reservoir not 
to have been within inclosed ground ; that the conviction did not bring 
the case within the act of Parliament, and that the case itself, not being 
,within the jurisdiction of the magistrate, the plaintiff was entitled to a 
verdict. A rule having been obtained to set aside the verdict for the 
plaintiff', and have a new trial, the Court held that the warrant of com* 
mitment was illegal, because the pond or pool was not inclosed ground, 
being private property, and therefore not within the protection of 5 Oeo. 
8 ; and although the direction of the learned Judge at the trial might 
have been wrong in stating, that the conviction was conclusive evidence 
of the facts contained in it, yet the warrant of commitment ought 
always to shew an offence. The defendant having refused to go to a 
new trial upon the merits, as the plaintiff had proposed, his rule was 
discharged, and the verdict of 351. damages was conseqnently eatab- 
lished*(a) 

r4'2471 *^^^B decision is introduced here for the purpose of shewing, 
L -I that as the commitment was considered there to be vicious, be- 
cause the injury was not done in an inclosed place i according to the 
present act, the provisions are sufficiently ample to comprehend any kind 
of private fishing. 

The summary of the new act may, therefore, be taken to be as fol- 
lows : — ^The penalties consequent upon a misdemeanor are awarded 
against such as catch fish by day or night from water adjoining^ or be- 
longing to a dwelling-house, or attempt to commit such an offence. Then 
follows the conviction before a magistrate ; first, of those that take, or 
attempt to take fish by day or night from any private water, other than 
the above, the penalty being 5^. Secondly, of such as take, or attempt 
to take fish, -by day, 'by angling, in water adjoining to a dwelling-house, 
and the penalty is in this instance also 6^. Lastly, of such as angle in 
like manner in other private water than the above.(6) 

(a) 2 Bing. 483, Wickes y. Glatterbuck. See also 5 Taunt. 440, Lisle ▼. Brown. 
S. G. I Marsh. 127. 2 Chip. Rep. 519, R. t. Sadler. These being also decisions 
concerning fishing in mdoted grounds, are materially affected by the present sta- 
tote. Notice of action shoald be given to a person who has bona fide apprehended 
a trespasser upon a fishery, although the watcher may be a little removed from the 
boundary of his jurisdiction. 3 Dowl. & L. 702. 16 M. & Wels. 346. 15 L. J., 
Exch. 233, Hughes ▼. Buckland. 

(b) It is worthy of notice, that the capital offence of stealing fish out of a pond, 
or river, by persons armed or disguised, contrary to 9 G. 1, c. 22, no longer exists. 
The St. 4 Q. 4, s. 54, extended the benefit of clergy to that offence, and the new 
act of 7 & 8 G. 4 abolished the act of G. 1 altogether. 
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The following case occurred under 5 G. 8, (an act which is now re- 
pealed), respecting an assertion of right to fish. It was an action of 
debt, for a penalty of 5^. for killing fish. The defendant was servant to 
Br. C, who claimed a right to the fishery. An action of trespass had 
been brought against some of the doctor's servants previously to this 
time, and a verdict had been found for the plaintiff. A new trial had 
also been refused. The doctor, however, was not satisfied, and gave 
notice to the plaintiff that he should order one of his servants to fish in 
the same place, in order that he might have an opportunity to try the 
right again. In obedience to these orders the defendant committed the 
fresh trespass ; but instead of trespass, an action of debt was brought 
under the above statute. The defendant's counsel offered to shew this 
notice on the part of Dr. C, observing that he should contend, upon 
such proof, for a nonsuit, there having been an assertion of a right, 
which was not an offence within the act, and was besides within the ex- 
press exception in section 5, in favour of persons having a just right, or 
claim. Nevertheless, Mr. Baron Perryn, who tried the cause, r^o^oT 
^refused to hear the evidence; and the learned Judge, moreover^ ■- J 
admitted the record of the verdict and judgment in the former cause, to 
shew the plaintiff's exclusive right to the fishery, although it was ob- 
jected, that the former action and this were not causes between the same 
parties, the name of the present defendant being Thomas, and of the 
other William. A verdict having, accordiDgly been found for the plain- 
tiff, it was moved to have a new trial, on the ground of misdirection in 
the above particular ; and after hearing the counsel against the rule, the 
Court did not think it necessary that the plaintiff's counsel should reply. 
They thought that the defendant should have been let in to prove the 
notice of Dr. C. ; for that, had such notice been proved, the case would 
not have been within the act. And Mr. Justice BuUer added, that to 
construe the clause in the manner contended for by the plaintiff, would 
be to read the words << right and claim," instead of « right or claim." The 
Court also considered, that the record of the former verdict, though ad- 
missible, was not conclusive evidence. (c) 

There remains, however, still, as at common law, the remedy by indict- 
ment for a forcible entry and detainer, although such outrages upon fish- 
eries are seldom, if ever, heard of at present, (e?) But, it seems, that an in- 
dictment would not lie for a conspiracy to commit a trespass upon such pro- 
perty, because in general the object of the combination must be effected by 
some falsity, in order to create such an offence ; and upon the considera- 
tion of a case against persons for taking hares in a preserve, the Court said, 
that persons agreeing to go and sport upon another's ground, or, in other 
words, to commit a civil trespass, ought not to be in peril of an indict- 
ment for an offence which would subject them to infamous punish- 
ment.(e) 

(e) DoQgl. 617, Kinnersley v. Orpe. 

(d) See 8 T. R. 357, Rex y. Wilson, Chit on Fisheries, p. 308. 

(e) 13 East, 228, Rex v. Tamer and others. Ghitj, p. 308, at sapra,— «. e. for 
conspiracy. Bat the pillory is now abolished. 
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And an indictment lies for taking fish oat of a private pond.(/) 

The recent enactments above referred to, have repealed the old laws 
respecting the unlawful taking of oysters; and now by 7 & 8 G. 4, o. 
29, s. 36, if any person shall steal any oysters, or oyster-brood, from any 
oyster bed, laying, or fishing, being the property of any other person, 
and sufficienly marked out and known as such, every such offender shall 
V*9dQl ^^ deemed guilty of ^larceny, and being convicted thereof, shall 
*- -1 be punished accordingly } and if any person shall unlawfully and 
wilfully use any dredge^ or any net, instrument, or engine whatsoever, 
within the limits of any such oyster fishery, for the purpose of taking 
oysters, or oyster-brood, although none shall be actually taken, or shall, 
with any net, or instrument, or engine, drag upon the ground or soil of 
any such fishery, every such person shall be deemed guilty of a misde- 
meanor, and, being convicted thereof, shall be punished by fine and im- 
prisonment, or both, as the Court shall award, such fine not to exceed 
20/., and such imprisonment not to exceed three calendar months; and 
it shall be sufficient in any indictment, or information, to describe, either 
by name, or otherwise, the bed, laying or fishery, in which any of the 
said offences shall have been committed, without stating the same to be 
in any particular parish, township, or vill ; provided always, that .nothing 
herein contained shall prevent any person from catching, or fishing for 
any floating fish within the limits of any oyster-fishery, with any net, 
instrument, or engine, adapted for taking floating fish only.(^) 

Various statutes on the subject of malicious damages to fisheries having 
been repealed, it was enacted by 7 & 8 G. 4, c. 30, s. 15, that if any 
person shall unlawfully and maliciously break down, or otherwise destroy 
the dam of any fish-pond, or of any water which shall be private pro- 
perty, or in which there shall be any private right of fishery, with intent 
thereby to take or destroy any of the fish in such pond or water, or so as 
thereby to cause the loss or destruction of any of the fish^ or shall un- 
lawfully and maliciously put any lime or any other noxious material in any 
such pond, or water, with intent thereby to destroy any of the fish therein, 
or shall unlawfully and maliciously break down, or otherwise destroy the 
dam of any mill pond, every such offender shall be guilty of a misde- 
meanor, and being convicted thereof, shall be lia'ble, at the discretion of 
the Court, to be transported beyond the seas for the term of seven years, 
or to be imprisoned for any term not exceeding two years ; and, if a 
male, to be once twice, or thrice publicly or privately whipped (if the 
Court shall so think fit,) in addition to such imprisonment. 

This new act has abolished the 9 Q, 1, c. 22, (the Black Act,) which 



(f) See post, Ohap. XII., Pleading ; Chap. XIII., Evidence. 



y) This offence was declared by 31 G. 3, to be a misdemeanor, and subse- 
qnently, it was declared to be felonj by 48 G. 3, c. 144 ; but both those statutes 
are repealed. Rcz v. Walford, 5 Esp. 62, was determined under the 31 G. 3 ; bat 
that case does not apply now. 
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prescribed capital panisbment against offenders of the above description. 
The Black Act bad been previously modified by 4 G. 4, c. 54; which ex- 
tended benefit of clergy to the offence. 

*The words <^ with intent to take and destroy/' seem to avoid rgqcryy 
a difficulty which arose under the ol|l law, and occasioned the ac- ^ -I 
quittal of a prisoner, charged with breaking down the moand of a fish- 
pond, whereby the fish were lost or destroyed ; for the Judges held upon 
that occasion, that as the object of the purpose had been to steal the fish, 
with a view to do which act he had broken down the head of the pond to 
let the water out, he could not be said to have broken it maliciotuly, so 
as to promote the loss, or destruction of the fish. (A) 



It is evident, that the chief injuries sustained by millers, arise from 
the disturbance of their streams, in consequence of which they are hin- 
dered from working their mills as they otherwise would. Of these mis- 
chiefs we shall treat at some length when we come to consider the ob- 
structions of watercourses, under which head they more properly fall. 
But there are other damages which are occasionally committed upon this 
description of property, and of these, together with the remedies for 
removing them, we propose to speak in the first instance ; after which we 
shall mention, incidentally, some instances in which the mills themselves 
have been deemed to be obstructions. As to the first point, it is obser- 
vable, that a house may be so built, as to be a nuisance to a mill ; and 
in such case it is clear, that an action will lie for the mischief. (t) So 
again, injuries frequently happen to a property of this kind, through the 
wilful neglect of persons, who, instead of grinding their corn there, ac- 
cording to the custom, take it elsewhere; and for this offence, abo, a 
remedy may be had. And there are, moreover, many wilful damages 
which have been made the subjects of particular indictments by the Le- 
gislature, and which come principally under the description of malicious 
injuries. Such, for example, as the burning of mills, riotously assem- 
bling and pulling them down, or beginning so to do. 

The civil remedies for the mischiefs above enumerated, are the proceed- 
ing by distress, and which is now the more usual remedy, the action upon 
the case. The ordinary criminal proceedings are by indictments, sum- 
monses before magbtrates, &o.(k) 

Butagain, the party might distrain for the suit,(Z) although *this r«25i-i 
mode of redress is also, for the most part, become obsolete. And L -> 

(h) 2 East, P. 0. 1067, Ross's case. (t) See 3 Salk. 248. 

(k) The old writ of seeta moUfuUniy which is now abolished, was said to lie most 
properly where one held by fealty and suit to a mill, and refused to do the salt, by 
Newton, 22 H. 6, 14. Bro. Nuisance, pi. 12, cites S. 0. And the count upon the 
writ might have been by reason of the tenure of the land, or by reason of pres- 
cription. F. N. B. 123. 

(l) 22 H. 6, 14, by Newton. Bradby on Distresses, 167. 

Mat, 1858.— 16 
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indeed, it may be 8ud, that the action on the case snperaeded most of 
the old writs in use for the subtraction of services, for by that action the 
party received reparation in damages, a far more convenient remedy than 
the special proceedings to compel a specific performance of the required 
duties, (m) 

Therefore, we find, that in the reign of Charles 11., the action on the 
case was resorted to, where the defendant had omitted to grind his wheat 
and barley at the mill of the plaintiffii.(n) 

Mills are especially mentioned as the subjects of arson in 1 Yict. o. 
89. By sect. 8, of that statute, if any person shall unlawfully and ma- 
liciously set fire to any church or chapel, &c., or shall unlawfully or ma- 
liciously set fire to any house, &c., mill, &c., whether the same or any of 
them respectively shall then be in the possession of the offender, or in 
the possession of any other person, with intent thereby to injure or de- 
fraud any person, every such offender shall on conviction be transported 
for life, or for any term not less than fifteen years, or be imprisoned for 
any term not exceeding three years, (o) It is observable, that the mere 
act of setting fire to a mill shews, if unexplained, an intention to injure; 
and it was so held under the old statute. A prisoner was charged with 
arson by firing a mill, and his guilt appeared very clear from his own con- 
fession. He was convicted, but sentence was respited, because there was 
no evidence to prove a particular intent to injure or defraud any person 
under the stat 43 Qto. 8, c. 58, (now repealed ;) the prisoner, on the 
contrary, being described by the witnesses as a harmless, inoffensive man. 
The conviction could only be sust-ained upon the above statute, be- 
cause the other act upon the subject, 9 Geo. 8, c. 29, (now repealed,) 
had limited a prosecution to within eighteen months, and nearly three 
years had elapsed in this case, from the time of committing the offence. 
The Judges were of opinion, that burning a mill under the circumstances 
disclosed, must necessarily have been done with an intent to injure, 
notwithstanding that the principal object of Lord EUenborough's Act 
was to comprise the cases of a person burning the house, &c., or mill of 
which he was the tenant or owner, to the injury of his landlord or neigh- 
P^ogoi ^^^> ^^ *^ defraud insurers ; and, consequently, the conviction 
I- -I was considered to have been proper.(|>) 

We have seen in a formerpage,(^) that the unlawful and malicious break- 
ing down, or otherwise destroying the dam of a mill pond, is punishable 
.as a misdemeanor,(r) and proceed to mention the punishment for demol- 
ishing such property in a riotous and tumultuous manner. The same act 



(m) See 3 Gomm. 236. (n) 2 Saund. 112, Ooiytonaad otbers t. Liihtbje* 

(o) By sec. 12. This impnsonment may be with or withoat hard labour and 
solitary confinement, provided the solitary confinement do not exceed one month 
at any one time, nor three months in any one year. 

(p) Barn's Jastioe, by Ohetwynd, toL i. pr 418, Fanington's case^ 8. 0. Bass. 
k Ryan. 207. 

(q) Page 249, ante. (r) 1 kS Q, 4, c. 30, s. 16. 
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fcr tlie floppression of malioiouB injuries prondes, tbat if any persons 
riotously and tumnltaoasly assembled together to the disturbance of the 
pablio peace, shall anlawfoUy and with force, demolish, pall down, des- 
troyt <^^ begin to demolish, &o., any chnrch or ohapel, &o., mill, &c.,) 
erery svch offender shall, on conyiotion, suffer death as a felon.(«) Bat 
l^ 4 & 6 Vict. 0. 56, s. 2, the capital penalty is abolished, and the con-t 
yiet is made panishaUe by tran^rtation for any term not less than keven 
yean, or by imprisonment £(» any term not exceeding three yeax8.(<) 

And, lastly, it may be added, that a mill is one of those buildings, for 
thedestmotion of which the hnndred are boond to make full compensa- 
tion.(«) 

» • 

An indictment at common law, for a forcible entry and detainer, will 
lie in respect of a mill. The defendants were charged with haying an* 
lawfully) and with a strong hand, entered the mill of the proprietor, and 
expelled him from the possession. To this they demurred generally ; and 
it was urged on their behalf, that this was merely a private trespass, and 
not a puUio breach of the peace. But the CSourt declared themselyes 
clearly of opinion, that the defendants were indictable for this act, for 
the peace of the whole country would be endangered if it were not so;* 
and it appearing by the indictment that the defendants tinlawftilly en^* 
tered, the Oowet could not intend that they had any title.(v) 

Upon one or two occasions a person may be summarily conyicted before 
magistrates for mischief done to mills. By the Highway Act, it is de- 
dared, that if any person shall dig, or cause to be dug, materials for the 
highways, contrary to the ^direction of the act, whereby any r^oM-i 
bridge, mill, &c., may be damaged or endangered, he shall forfeit I- -■ 
a sum not exceeding 5/., at the discretion of the justices, before whom 
complaint thereof shall be made, notwithstanding his liability to any civil 
action, to which he may make himself liable by such act.(t;v) 

We have said, that obstructions are now and then caused by mills. 
Sometimes this mischief is occasioned by the erection of new mills; and 
as far as the disturbance of ancient watercourses is affected thereby, the 
reader may be referred to the latter part of this Chapter, where the sub- 
ject is treated of. And we have seen in a former page,(Kr) that commis- 
sioners of sewers are empowered, under certain circumstances, to abate 
mills, mill stanks, &o., by virtue of the powers extended to them by the 
statute of sewers. If a mill, however, be set up in a manor, or elsewhere 
in contravention of a custom, it is not in general competent for the party 
injured to obtain a decree in equity for its abolition, although the neigh-^ 
bouring tenants and servants may be prohibited by a decree from grind- 

(«) Id. 8. 8. 

{t) This impriionment may be with or without hard labour, Jkc Sm the note at 
p. 251. 

ftf) 7 4 8 O. 4, c. 31, 8. 2. (v) 8 T. R. 357, Bex v. Wilson and others. 

Uw) 5k9 Wm. 4, c. 50 8. 67. 

[w) Ante, p. 193 ; and aee Wooliych's '' Law of Sewers." 
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ing at the new mill. And thns, in a case where a mill had been erected 
ont of the manor, a bill praying to have it demolished was ordered to be 
dismissed, bot without prejudice to the lord of the manor. And the 
Court said, that it was lawful for any tenant to set up a mill upon his 
own ground, out of the manor, but not within the manor ; although, if 
the owner or tenant of such a mill, out of the manor, should cause or 
persuade any of the tenants or resiants within the manor to grind there, 
or fetch any grist out of the manor to his own mill, it was stated that he 
might be prohibited by a decree of the Court.(x) 

So, again, where a new mill had been erected within a manor where 
many of the copyhold tenants resolved to grind their com, it was decreed 
in the Exchequer, against the defendant, who had erected the mill, that 
he should not withdraw or take away any grist from the other mill } bat 
the mill was not decreed to be demolished; for that can be done in the 
King's own case only, or in the case of his patentee.(y) So, again, a 
bill in equity was preferred, for the purpose of obtaining a decree to de- 
molish a mill near one of the King's manors, which had been granted 
to the plaintiff in fee-farm. It appeared that the farmer had millst which 
were prejudiced by reason of the proximity of the new mill ; and the 
Court doubted whether they could decree the destruction of a mill which 
was not within the King's manor, where there was neither tenure nor 
r^Q^dl custom whereby the inhabitants were obliged to grind at the 
I- -I ^King's mill. And a day was given to search for precedents ; 
but the reporter adds, upon search made, none could be found to warrant 
such a proceeding.(2;) 



As we have already observed, the user of private immunities must be 
so regulated as not to interfere with or injure the right of others. If one 
man, therefore, use his right of water inimically to the interests of his 
neighbour, without a lawful cause for so doing, he is answerable for any 
damage which he may occasion. And a fortiori, if a stranger should 
meddle with the enjoyment of an easement -to which he has no manner 
of title, he will be placed in the like condition. 

Thus, it was, where a prior brought an action against the defendant, 
for injuring a watercourse which the plaintiff and his predecessors had im- 
memorially enjoyed for various necessary uses, such as watering beasts, 
cooking, brewing, &c. The defendant, a glover, had made a lime-pit for 
calves' skins and sheep skins, so near to the rivulet as to corrupt the 
stream, so that the tenants of the prior had been compelled to quit their 
houses. The Court considered this act to be a nuisance.(a) 

The enlarging of ancient channels is an act which may render the par- 

(x) Hardr. 174, Green ▼. Bobinsoii and others, 
y) Id. 17 7| White and Snoake ▼. Potter. 

2) Hardr. 184, The Major and Burgesses of Searborongh t. Skelton. 
a) 13 H. 7, 26. S. G. cited 9 Rep. 59. 



OBSTBU0TI0N8 TO W ATE BC OU R8 B 8. 245 

tj 80 proceeding seriooslj responsible. Thas, the plaintiff brought an 
action on the case for a diversion of his watercourse, complaining that the 
defendant had dug two pits, and had made two ponds near his course^ so 
that the water which had been accustomed to flow into the plaintiff's 
grounds, was diverted into these pits and ponds. The defendant answered 
that all the water sprang in his own soil ; that he and those, &c., had im- 
memorially used those pits for the watering of his meadows and cattle ; 
and that as the pits were choked up with mud, he dug the holes which 
the plaintiff had complained of, and made dams and banks accordingly. 
But the Court held, that the law was not with the defendant upon this 
occasion ; that he had in effect, confessed the plaintiff's action ; that he 
had not any right to enlarge ancient pits ; and that if he had any prescrip- 
tion, he should have brought it forward. Judgment was given for the 
plaintiff. (6) 

Hence it appears, that it is no matter if the water have its origin in 
the ground of the person making the obstruction, the gist of the mischief 
being the damage done to the possession of another. 

'^A possession of water for twenty years has always been consi- r^Rr:ri 
dered as prima facie evidence of the right. A case occurred, in I- -I 
which it appeared that the plaintiff and defendant occupied closes adjoin- 
ing to each other, on the Kiver Medway. There had been a gush of 
water, time out of mind, from a hole in the close of the plaintiff, which 
ran along from thence into the river. About *twenty-seven years before 
the action, the occupier of the plaintiff's close erected a bath on it, and a 
plentiful supply of water was derived from the spring. The plaintiff 
bought the close subsequently, and built a paper manufactory ; and the 
defendant becoming the owner of the adjoining close opened a stone 
quarry therein. Finding the water inconvenient, the defendant caused a 
deep drain to be made ; but by reason of the excavation, the water, which 
was accustomed to flow so abundantly into the plaintifTs bath, decreased 
gradually, until it was reduced to about an eighth or tenth part of the 
former quantity. For this damage the action was brought. 

The defendant intended to nrge, that the cases in which the enjoyment 
of water for twenty years had been considered as conclusive, were sustain- 
able only on the prescription of a grant from owners of land further up 
the stream, and that there could be no such presumption in the present 
action, because no one, probably knew the source from whence the plain- 
tiff derived his supplies of water. But Lord Ellenborough intimated his 
opinion, that the only question was, whether the diminution of the plain- 
tiff's supply was attributable to the drain dug by the defendant; and 
said, that the exclusive enjoyment of water, in any particular manner, 
for twenty years, afforded a conclusive presumption of r]ght.(c) 

It should be remarked here, that this point respecting the possession 

1 Wils. 114, Brown y. Best; and see HetL 32. 
1 Campb. 463, Balston v. Bensted. 
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for twenty years, had been much discnsaed three years before, in the 
great case of Bealey v. 8haw,(<;) (which we shall refer to prc»Biitly),(«) 
and that, upon a due oonsideration of the matter, it was determined, that 
as running water was puhlici juris, whoever should appear to have first 
appropriated to his own use any part of a stream which had not pre- 
viously been made the subject of a private right, might maintain an action 
for disturbance of his possession, although his dominion over the water 
had existed for a season much short of twenty years. 

r«95fil There is another rule upon this subject deserving of attention, 
L ^^J ic^nd it is, that the acquiescence of lessees will not bind the land- 
lord, nor of the tenants for life him who has the reversion. The law oh 
the question of dedication of ways to the public is the same.(/) With 
respect to the right of water, an action was brought by the tenant of a 
farm, for the diversion of water from his wear. It appeared that A. was 
tenant for life, and that he made a jointure, in pursti^nee of a power which 
he had for the purpose ; that in 1747 he gave a license to B. to erect a 
wear in his, A.'s soil, for the purpose of watering B.'s meadow ; that A. 
died, and that the jointress entered, and continued seised till 1799, when 
the tenant of the farm which A. had, diverted the water from the wear. 
The Court were of opinion, that this acquiescence of the particular ten- 
ants for life would not affect the reversioner, although they refused to 
disturb a verdict which had passed for the plaintiff, inasmuch as the de- 
cision for the plaintiff would not conclude the rights of the parties. (9^) 

Again, if one man should interfere with the waterspout of his neigh- 
bour, and so divert the course of the droppings, to his prejudice, he will 
be responsible for so doing. So that, where one had a spout above his 
house, whence the water was accustomed to fall, and another erected a 
house adjoining, so that the course of the water being disturbed, it fell 
on the walls of the old house, to the prejudice of the timbers, it was held 
to be a nuisance. (A) 

Perhaps, if a well were shown to be an ancient well, an action might 
lie for interfering with the water. But in general this is not so. There- 
fore, where the defendant carried on mining operations in his own land 
in the usual way, but thereby drained away the water from his neigh- 
bour's well, it was held that the plaintiff had not such a sufficient right 
or interest in the subterranean water, to enable him to muntain an ac- 
tion.(i) 

There was an agreement between A. and B. to refer. A. claimed a 
yard and pump as his exclusive property. B. had entered the yard after 



(d) 6 East, 208. (e) See post. 

/) See 6 B. & A. 354, Wood v. Veal j and a " Treatise of Ways," 1829, p. 13. 
ff) 2 Wms. Saund. 175 (d), Bradbary y. Grinsell. 
h) 18 E. 3, 22, B. 9 Rep. 54. 
i) 12 Mees. ft W. 324, Acton v. Blundell. 
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QOtioe, and had taken water from the pmnp. A hedge and ditch divided 
the lands of A, and B., which A. alleged that B. had removed into his, 
A/s land. The matter being referred, the arbitrator was empowered to 
direct the fntnre enjoyment, care, and management of the yard, pump, 
and hedge. The yard and pump were awarded to A., subject to B/s ease- 
ment, but, nevertheless, A. and B. were for the future jointly to repair 
the yard and pump at their joint cost. It was ^further awarded, r^oRri 
that B. had not removed the hedge and ditch into A/s land ; bu^ ^ -> 
thai the hedge should thereafter be kept in repair by B. B. for that pur- 
pose might take mud from the ditch. Subject to such privilege, the ditch 
was to be thenceforward considered tp be the ditch of A. It was held, 
that the direction as to future enjoyment was not inconsistent with the 
other part of the award, and that the arbitrator hsd not exceeded his 
anthority* The submission also recited, that trespass had been brought 
by A. against B., and also an agreement that the costs should abide the 
event of the award. It was held, that the arbitrator could not make any 
award as to costs, and not having decided all the matters referred in favour 
of either party, each must pay his own costs.(^) 

But, (returning to the detail of obstructions,) perhaps no mischiefs of 
this nature have proved a more fruitful source of litigation than iojuries « 
sustained by millers, in consequence of the obstruction or misuse of 
watercourses by their neighbours. 

A remedy for such grievances was very early acknowledged by our 
law ; and although the circumstance of each case are seldom, if ever, the 
same, there are yet some general principles, to which it may be safe and 
useful to refer, as being applicable, for the most part, to the rights of 
parties who are engaged in disputes. To mention one or two, before we 
enter generally upon the decisions: — ^it is allowed on all hands, that 
water is, in the first instance, common to all, but that it is in the power 
of an individual to appropriate a portion of that universal property to 
himself for his own private benefit, whereby he acquires a title to use the 
stream, (so reduced into possession, as it were,) independently of, and 
without molestation from others. A watercourse, however, being ob- 
viously of great commercial value, rights, both in public navigable rivers 
and others, were soon asserted ; and then it happened, that the person 
who first appropriated the water could no longer go on engrossing the 
channel to his own advantage, because, however he might have been jus- 
tified in so doing before a second appropriation, he would, probably, 
interfere with his neighbour, by any further acquisition. Hence, many 
altercations have arisen between the original proprietors of a stream, and 
new comers who assume a right, (and most frequently wjth success,) to 
participate in the benefit. And a very clear rule of law results from 
these considerations; — ^namely, that the author of any prejudice or nui- 
sance to his neighbour, occasioned by obstructions, whether he be the 
ancient owner who attempts an unlawful extension of his easement, or a 

(k) 4 Nev. k M. 188, Boodle y. Davies. 
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[*258] 
mitted. 



^stranger who enoroaohes upon the old right, shall be answer- 
able in damages for the misfeasance which he may have com- 



It is no matter for what purpose the water may hare been diverted, if 
the miller sustain damage in consequence. Thus, it was said, many cen- 
turies back, that if a course of water should run to a mill, and the tenant 
of the adjoining land should do something by which it would flow in 
another direction, so that the mill, instead of grinding ten quarters in 
one day, would grind one quarter only, a remedy might be had at law 
for the mischief so done.0 So again, it was affirmed, that, upon the 
building of a new mill on the banks of the same river, where one had 
already existed time out of mind, there would not be any redress on 
behalf of the proprietor of the ancient mill, provided the new comer should 
neither slop the flow of the water to the other milly nor cause too great an 
abundance of water, whereby it might be hindered from working.(m) 
So also, if stake nets be put into the river, and thus prevent the epjoy- 
ment of sufficient water, by which the profits of the mill are diminbhed^ 
a remedy is open against the wrong doer.(n) 

Any act, which alters the accustomed course of the water, is an ob- 
struction. So that the straitening of a channel, by the erection of piles 
and pales, by which the usual flow of the stream is interrupted, is such 
an injury as will justify an action. By narrowing the bed, along which 
the water flows, its course is altered, and the grinding of a neighbouring 
mill might thus be seriously hindered.(o^ So again is the making of a 
ditch across a river which runs to a mill, though the ditch be on the 
defendant's 8oil.(j)) One had an ancient watercourse, or river coming, to 
his mill, and the old banks of the river having become hollow, a dam was 
made in the ground of another person by the direction of justices, about 
a rood from the old bank, and the water was thus holden in. A stranger, 
not the owner of the ground, cut the dam, and an action on the case was 
brought. Hobart, C. J., fearing lest judgment might pass against the 
plaintiff*, by reason of the insufficiency of the declaration, caused the 
trial to be stayed, and the declaration being considered faulty, the plain- 
tiff was directed to take a new writ.(<7) 

A person, who had a freehold in a meadow, through which a certain 
r*25dl *^^^™ ^^ Vfout to run, constructed a wear, or dam, across the 
I- -I current, so that a mill in the vicinity, which used to grind two 
quarters of wheat per day, would scarcely grind one quarter. No ques- 
tion was made but that this conduct was actionable ; the only dispute 
being, whether the proper remedy had been adopted. (r)(8) An assise of 
nuisance was the ancient mode of proceeding in those days, and, on one 



[I) 2H.4, 11. B. 

[in) 22 H. 6, 14. 1 Ro. Ab. 107, cites S. 0. 3 Ridgw. 319. 

) 9 E. 4, 35. (o) 48 E. 3, 27. Bro. Na. pi. 7, cites S. G. 

>) P. N. B. 183, 184, note (b). (q\ Hob. 193, Biccot ▼. Ward, 

(r) It was an action on the case. (<) Dj. 248 b. See 3 Mod. 49. 
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oeearion, jndgmeiit wm giyen against the defendant upon saoh an aBsise, 
for diverting the major part of oertain water, bat error was bronght in 
the King's Bench.(<) The judgment, however, was subsequently affirm- 
ed.(tt) The same difficulty arose as to the form of action, where the 
defendant was charged with making a trench, and so letting the water 
out, to the damage of a mill;(v) but the act of making the trench was 
not considered by any means defensible. 

An obstruction of this nature may also be created by the erection of a 
new mill; for he, who has already appropriated to himself so much of 
the water of the stream as may be sufficient for his uses, shall not be 
prejudiced by the coming of a stranger; but he must shew, that he has 
sustained some injury by the new erection. Thus the plaintiff complained, 
that the defendant had erected a new mill, by which the course of the 
water was narrowed, and so had done damage to the plaintiff's mill ; 
and, after a verdict for the plaintiff, it was moved to arrest the judgment, 
because it bad not been stated in the declaration that the mill obstructed 
was an ancient mill; but the Court disallowed the ezception.(tr) 

It is right to observe here, that, although mention has been made of 
an ancient mill, there are many decisions which clearly prove, that a 
party has no more power legally to obstruct a new, than an old mill. 
Thus, an action on the case was brought for disturbing a watercourse, 
which originally ran to two fulling-mills ; but it appeared that these 
mills had been pulled down, and that two grist mills had been erected 
in their room, whereupon it was alleged for error, after judgment for the 
plaintiff, that the prescription had been destroyed by the new building, 
and, by consequence, that the right to the watercourse was gone. But 
the Court said, that here the mill was the substance, and *that rMaryi 
the addition of grist, or fulling, would but shew the quality, or I- J 
nature of it ; that the law was the same as to estovers, which a tenant 
could not lose if he were to build a new chimney, or make an addition to 
his old house; and the same again as to lights, which a man would not 
be deprived of, if he should convert a hall into a parlour, and so on ; and 
the judgment was affirmed.(x) 

So, in another case, the plaintiff declared, that he was seised of a mill^ 
and that he had enjoyed a watercourse time out of mind, which had been 
accustomed to run in a moderate and perpetual course ; but that the de- 
fendant had diverted it to the plaintiff's damage. A verdict having 
passed for the plaintiff, it was moved in arrest of judgment, that it ought 
to have been alleged, that the mill was an ancient mill, and that for 
want of this, the prescription had failed ; but the Court disallowed the 

(i) Ibid., Wyke v. Serle, cited there. S. P. Bendl. 223. Horaedon v. Pain, 
(ti) 4 Bep. 89 (a), where the case is cited. See Dy. 196 (b). Sir Gilbert Deben^ 
ham ▼. Bateman. 2 Balstr. 196. 
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21 H. 7, 30. (w) 1 Leon, 273, Rassel r. Handford. 

Bep. 86, Gottel v. Luttrel. 
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objection.(^) And by Doderidgey J. ^<If one eroet a mw miH, upon 
his freehold, and another diyert the coarse of Um water of this mill^ 
although it might still flow by his land, yet, if the water used to follow 
this course, an action on the ease lies agunst him ; for he cannot use his 
land, nor the water which passes by his lands, to the damage of the 
other/'(2) Notwithstanding these anthoritieB, the objection was again 
renewed upon another and a similar occasion; but the Court said, tha* 
the stopping of the water was tortious, and a damage to the mill, and 
there was no need of shewing the que estate.(a) And Lord Hale spoke 
strongly to the same effect, when giving judgment in a case concerning 
the stopping of lights. He said, after observing how unnecessary it 
would be to state the mill to be ancient, that it would appear upon the 
evidence, whether the defendant had ground through which the stream 
ran before the plaintiff, and whether the defendant used to turn the stream 
as he saw fit ; for that, otherwise, he could not justify it, thotigh the mill 
were neioly erected, (h) 

The question, nevertheless, had not been considered as settled, and we 
shall find a modem decision presently tending to the same conclusion. A 
few years after the delivery of Lord Hale's opinion as above, an aotion 
was brought for the diversion of a watercourse, and, after judgment for 
the plaintiff, it was objected on error, that the mill had not been set forth 
as an ancient mill, and that the plaintiff had not entitled himself to the 
watercourse, by prescription or otherwise. But the Court affirmed the 
T*^M 1 *^'^S^°^^ judgment, saying, that there ceuld not be a course of 
L J water, time out of mind, towards a mill newly erected, thereby 
assuming, that the miller might maintain an action for damage done to 
a new milL(c) According to the report of this in Levins, the question 
was considered very doubtful, and, at one time, the Judges were against 
the plaintiff. For although North, C. J., held the declaration suffioient, 
Windham, J., and Charlton, J., were of a contrary opinion, and Levins, 
J., hesitated. North being advanced to the great seal, Pemberton, C. J. 
(who succeeded) was in favour of the declaration, and Windham, J., having 
changed his mind, the judgment was affirmed. Mr. Justice Levinz still 
doubted, and Mr. Justiee Charlton maintained his former impression. (c2) 
However, it ought not to be overlooked, that this case was before the Court 
after verdict, and, therefore, the observation of Holt, C. J., is worthy of 
notice, that he would have nonsuited the plaintiff for want of proving his 
prescription, (tf) For although it might not have been necessary to have set 
out a prescription, to use the water time out of mind, yet having done so. 



(v) Palm. 290, Le Countec de Rutland t. Bowler. («) Id. Ibid, 

(a) Gro. Car. 6Y6, Sands v. Trefuses. Id. 600. Anon. S. P. 
h) I Yentr. 23*7. 3 Eeb. 133. 

(c) 3 Mod. 48, Hebblethwalte y. Palmes, S. G. Garth. 84. Comb. 9. Keble- 
thwaite v. Palmes, S. G. 2 Show. 64, nom. Palmer v. Eeblethwait^, S. G. 2 Show. 
243, nom. Palmes v. Kebelthwayte, S. G. Id. 249, nom. Palmis v. Kiblethwait, S. 
G. Holt's Gases, 5, nom. Heblewait v. Palmes, S. G. Skin. 65. 175, Palmes t. 
Heblethwait, S. G. 3 Lev. 133, Nnlmes t. Hoblethwayte, S. G. 

(d) 3 Lev. 133, Nnlmes v. Hoblethwayte. (e) 6 Mod. 52. Holt's Gases, 3. 
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bomd toi. prove it; and so it ia at tlais day* A' later au- 
thority has givoi weight .to these deeisioDs, so that the principle of not 
stating the mill to be anoienty b now fully rebognised. The plaintiff 
was a miUwy and he olaiaied a preseriptiTe right to certain water, which 
had been aoonstomed to flow to his mill; bat he did not allege hia mill 
to be an ancient mtUt The defendant was charged with keeping a hatch* 
dam, or mili^ead^.at a mueh greater height then he had been aocus- 
tomedy 80 that the water was obstmoted fi^m flowing in its nsnal chan- 
nel; and, on the contrary, qnuitities of the water and stream were 
penned and forced back against the wheel of the plaintiff's mill, to his 
great damage and inconvenience. It tnmed out in evidence, that the old 
mill had been burnt down, and the plaintiff had bnilt the mill in ques- 
tion with a wheel of the same dimensions, and on the same level, with 
the former one. Since that time, he had erected a new wheel of different 
dimensions, which reqnired less water. The level of the water, however, 
continned the same. The action was bronght for an injury to this last 
wheel. The learned Judge nonsuited the" plaintiff on these grounds: 
flrst, because he had not enjoyed his mill, in the state it then was, for 
twenty yetoB; and, secondly, because, by altering the nature of this 
.^wheel, the evidence of his right vras gone. A rule was obtained r^cOBQl 
for setting aside this nonsuit, and the Court were quite clear, 1- -■ 
that the alteration of the wheel made no difference in the case. The 
water had been prevented from escaping as it had been accustomed, and 
thereby the owner of a mill, higher up the stream, had been prejudiced. 
There was no proof, that the proprietor of the lower mill had received 
any injury in consequence of altering ihe wheel ; indeed, the old wheel 
drew more water than the new ; and if a mill-owner were bound to use 
water at all times in the same precise manner, there would be a stop to 
all improvements in machinery. Had the plaintiff asserted in his decla- 
ration, that his mill, which was damaged, had been of a particular con- 
straction, the result might have been different; but he had shaped his 
complaint generally, and had proved himself to have been in possession 
of a mill, which was enough. Snob were some of the observations 
which fell from the Bench, and the rule for a new trial was made abso- 
lute.(/) 

This doctrine as to the alteration of the mill was not new; for it had 
long dnce been admitted, that the ownership of a mill, and the diversion 
of the water, were the principal matters required in proof. Thus in a 
ease already referred to, it was said, that the proprietor might alter the 
mill into what nature of a mill he pleased, provided always, that preju- 
dice should thereby arise, either by diverting or stopping of the water, 
as it was before; and that it should be intended, that the gprant to have 
the watercourse was before the building of the mills, for nobody will 
build a mill before he is sure to have water; and then the grant of a 
watercourse being generally to his mill, he may alter the quality of the 
mill at his plea8ure.( g) 

(/) 1 B. ft A. 258, Saunders ▼. Newman. (^) 4 Rep. St. 
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Neyertheless, it will be easily gathered from many of the foregoing 
observatioDS, that the rale, as to obstroction, is capable of some qualifi* 
cation, and that it is not every diversion of a wateroonrse which will 
render the aathor of it liable to an action. And the opinion of Hale, 
G. J. above qnoted, gives weight to this position, the inference from 
thence being, that where a person has been accustomed to tarn a stream 
according to his pleasure, he may justify doing so, although it operate 
to the prejudice of another mill ; for he would then have appropriated to 
himself a right, to the exercise of which a stranger could not justly object. 
If, therefore, a new comer should build in the face of an acknowledged 
right, it will be at his peril to do so. 

r*^f>^1 Further, it may be laid down, that an adverse possession of 
I- -1 'f^water for twenty years, however, obnoxious to the rights of par- 
ties lower down the stream, is prima facie evidence that the user has 
been at all events acquiesced in, and whether the millers lower down the 
river have built their properties before or after such an adverse posses- 
sion, it will lie upon them to shew some good reason why they have not 
interfered sooner to stop the interruption. Oases of tbis sort have 
occurred, where parties higher up a stream than those whose rights they 
have been said to infringe, have been habituated to make diversions ci 
the old channel, from time to time, for their own benefit. To do this 
successfully, they must have been permitted for twenty years to divert 
in that manner, or to obstruct, as the case may be, otherwise, the water 
lower down having been appropriated, the power they once possessed, as 
we have above explained, exists no longer. 

It is no defence to say that the communication was originally ancient, 
if a change has been suffered for twenty years. An ancient ditch opened 
of old into an ancient stream; but the mill-owner kept the opening 
closed, without intermission, for more than twenty years. It was held, 
that he could not re-open the communication, notwithstanding the an- 
tiquity of it.(A) So again in the case of mines. The mine-owner dis- 
continued the use of an artificial channel for twenty years, and another 
party succeeded to the use of the drainage water issuing therefrom, for 
a like period. Here the mine-owner could not resume his user to the 
injury of that other person after twenty years, in the absence of a cus- 
tom. But, if a practice be proved for all mining districts to be governed 
by the same rule, namely, that a mine-owner must, of necessity, resume 
the use of his channel after a certain time, and moreover, that this fact 
is a matter of notoriety, the case might receive a different decision. (t) 
So, if a mill-owner work a ground-shot wheel with a low head of water, 
and then use a breast-shot wheel, which requires a high head, and if he 
then discontinue the breast-shot wheel, resuming the use of the ground-shot 
wheel, he will lose his right to the high head of water.(&^ If two defend- 

[h) 7 G. ft P. 465, Drewettv. Sheard. 

») 11 Ad. ft El. 5*71, Magor v. Cbadwick. S. G. 3 Per. ft D. 367. 
[k) 7 G. ft P. 465, Drewett v. Sheard. 
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ants out the trench, and one only reopen it after it has been filled np, the 
jaiy will say, whether both did not oononr in the reopening.(^) 

There may also be a right to an easement on the land of another 
connected with the enjoyment of water for a mill. As where the defend- 
ant moved the plaintiffs fender and latch, *which were on the r^^n^-i 
defendant's land. The water escaped and did not flow, as before, L. J 
to the plaintiff's mill. Trespass was brought The pleas, were, — not 
gailty, and that the fender was not the plaintiff's fender. Issue. 8. 
Thirty years' enjoyment of the use of the water, and a justification of 
the remoTaL Yerification. Replication, de injuria. The verdict was 
for tbe plaintiff. The Court said, that this was a chattel separable from 
the soil, and that the plaintiff might be supposed to have a right to keep 
a fender on the defendant's land. It might have been an easement.(m) 

Possession of water for more than nineteen years was shewn, upon a 
trial before Mr. Seijeant Adair, at Chester, the water having been di- 
verted from its natural channel; and the learned Judge ruled, that noth- 
ing short of twenty years' undisturbed possession of water diverted from 
the natural channel, or raised by a wear, could give a party an adverse 
right against those whose lands lay lower down the stream, and to whom 
it was injurious.(n) A great case occurred soon afterwards. The plain- 
tiff was a whitster, and had a watercourse in the Irwell, with which he used 
to work his mills and machinery ; and he complained of the defendants 
for deepening and enlarging certain fenders and sluices higher up the 
stream, by which he occasionally had not water enough to carry on his 
business. It appeared in evidence, that the mills of the plaintiff and de- 
fendant were near together, and that both were supplied by the water of 
the River Irwell. Nearly a hundred years back, a wear had been made 
above on the defendants' premises, and the water had been brought from 
the river by means of a sluice. This was the first diversion of the river, 
and the water so obtained sufficed for the wants of the owner of the mill 
at that time. The remainder of the water flowed on in the accustomed 
channel. About forty years since another wear was built by the owners 
of the same premises, and about twenty years before the case under con- 
sideration arose, a third was made. No objection was interposed on these 
occasions, because sufficient water still remained, notwithstanding these 
diversions, there being, in fact no mill on the stream in that part of the 
country. In 1787, eighteen years before the action, the plaintiff's works 
were erected ; his wear and sluice were lower down than the stream and 
between the defendants' mill and the tail of their sluice, where the water 
was again returned into the bed of the river, which there made a great 
bend. In 1791, P. and C, '^whose interest the defendants had r*QAf;i 
purchased, erected the wear, which was complained of. It was ^ -> 

(/) S. G. per LiUledale, J. 

(m) 8 Q. B. 913, Wood t. Hewett. But on the groand of the verdict being 
against the weight of evidence, the rule for a new trial was made absolute on paj- 
ments of costs. 

(n) 6 East, 213, Prescott v. Phillips, cor. Adair, Seijeant, G. J., of Chester, 1798, 
cited there. 1 Sim. k Stn. 203. 
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made above forty yardfl higher up the river than their own premiaeB) and 
at the same time tbej enlarged their slaioee so oonsiderably, as to draw 
double the qnatitity of water from the Irwell, which had ever before been 
taken. This last wear, and the deepening sloice, oocasioned at times an 
absolute stoppage of the plaintiff's works. The defendants went further 
— ^they attempted to exercise acts of exclusive oecnpaney ; they put a 
lock on the dough, and for three years kept the key. But it was agreed 
between the plaintiff and defendants, that a person, paid by both parties, 
should be kept to watch the management of the clough, and that the 
plaintiff should have the water when it was not necessarily used by the 
defendants. This person, however, after the enlargement of the sluice, 
was desired by the defendants, in whose employ he was, to keep the plain- 
tiff quiet. It was contended, that the plaintiff could not recover, for 
want of an adverse possession of twenty years; and that the defend* 
ants, having had an unlimited use of the water until 1787, could not by 
four years' forbearance (their new works having been erected in 1791) 
lose their right. It was, moreover, urged, that the action, if any, should 
have been brought against P. and G. and not against the parties who had 
purchased under them. Mr. Baron Graham put these points to the at- 
tention of the jury : that the plaintiff's works had been erected before the 
deepening of the defendants' sluice in 1791 ; that the plaintiff was thus 
in the enjoyment of so much of the water as had not been previously ap- 
propriated ; that persons possessing land on the banks of rivers had a 
right to the flow of the water in its natural stream, unless there existed 
before a right in others to enjoy or divert any part of it to their own use ; 
that every such exclusive right was to be measured according to the ex- 
tent of its enjoyment ; and that the continuance of the damage by the de- 
fendants was a continuance of the original injury, for which an action lay 
against them. With respect to the key of the clough having been kept 
by the defendants, the learned Judge said, though strong it was not con- 
clusive evidence against the plaintiff, for it might have been done under 
an ignorance, or a misapprehension of his rights. The jury found for the 
plaintiff, with nominal damages. 

Two points were urged upon the motion for a new trial, upon the 
ground of a supposed misdirection by the Judge. First, that the evidence 
of exclusive enjoyment by the defendants from 1724 downwards, ought 
to have been left to the jury, as evidence of a conclusive right to the 
whole of the river water; and that any person who should build a mill 
r«QAfi1 Bu^s^9^6°^lj <>Q *^^^ stream, must take the water, subject to the 
L -I prior right of the defendants, and could not obtain any adverse 
title under twenty years' quiet enjoyment. Secondly, that there was 
evidence of an acquiescence in the defendants' claim on the part of the 
plaintiff. The Court discharged the rule, thus sustaining the pbdntiff's 
right to the water, (o) Some of the observations, however, of the learned 

■ 

(o) 6 Bast, 208, Bealej t. Shaw and others. This case was cited by Holroyd 
J., 2 B. ft C. 915. See 5 Esp. 66, Strutt v. Boyingdon. 
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Judges are too strikiBg to be omitted in citing so remarkable a decision 
as the present. 

By Lord Ellenborough : « The general role of law, as applied to this 
aabject) is, that independent of any particular enjoyment used to be had 
by another, every man has a right to have the advantage of a flow of 
water in his own land, without diminution or alteration. Bat an adverse 
right may exist, founded on the occupation of another. And though the 
stoeam be either diminished in quantity, or even corrupted in quality, as 
by means of the exercise of certain trades, yet if the occupation of the 
party so taking or using it have existed for so long a time as may raise 
the presumption of a grant, the other party whose land is below, must 
take the stream, subject to such adverse right. I take it, that twenty 
years' exclusive enjoyment of the water in any particular manner, affords 
a conclusive presumption of right in the party so enjoying it, derived from 
grant or act of Parliament. But less than twenty years' enjoyment may 
or may not afford such a presumption, according as it is attended with 
ciroumstanoes to support or rebut the right*"(/i) And with respect to 
the acquiesceope of the plaintiff, his Lordship said : << The plaintiff, to 
avoid litigation, agreed during that time to receive his right in a man- 
ner more abridged than he used to have done ; but afterwards, when 
the attempt was made to take all the water from him, he stood, as he 
lawfully might, upon his strict rights, and brought his action for the 
obstruction. '(^) As to the latter point, of the plaintiff's acquiescence, 
Mr. Justice Lawrence said : '< In a case of doubt concerning the right 
to a thing, leave asked by one party of the other for the use of it, would 
be strong evidence of the right; yet here there is clear evidence of what 
the right was down to that period," &c.(9*) « The true rule," said Le Blanc, 
J., <' is, that alter the erection of works, and the appropriation by the 
owner of the land of a certain quantity of the water flowing over it, if a 
proprietor of other land afterwards take what remains of the water before 
unappropriated, the first-nientioned owner, however he might, before 
such second appropriation, *have taken to himself so much more, 



cannot do so afterwards."(«) 



[*267] 



This case has been detailed at a greater length than usual, because it 
illustrates two very important principles respecting possession. First, it 
shews that an enjoyment of water, adversely to the right of another per« 
son, must have existed for twenty years at the least; but, secondly, that 
where water has been leflb unappropriated, no such length of time need 
elapse before the person who possesses himself of that water can bring an 
action for an injury done to bis newlyoacquired right. 

<< The right to the use of water," said the Vice Chancellor, (Sir John 
Leach,) << rests on clear and settled principles. Prima fioycie the proprietor 



byHc 



[;>) 6 East, 214. (q) Id. 216. (r) Id. 218. 

) 6 Bagt, 219. This opinion of Mr. Justice Le Blanc was cited with approbation 
[olroyd, J., some years afterwards. 1 B. A; A. 261. Bee also 1 Sim. k Stn. 
201. S. P. 2 Gr. k Jer. 126, Ganham v. Fisk. 
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of each bank of a stream is the proprietor of half the land ooTered bj the 
stream, but there is no property in the water. Every proprietor has an 
equal right to use the water which flows in the stream, and, consequently, 
no proprietor can have the right to use the water to the prejudice of any 
other proprietor. Without the consent of the other proprietor, who may 
be affected by his operations, no proprietor can either diminish the quan* 
tity of water, which would otherwise descend to the proprietors below, 
nor throw the water back upon the proprietors above. Every proprietor 
who claims a right either to throw the water back above, or to diminish 
the quantity of water which is to descend below, must, in order to main* 
tain his claim, either prove an actual grant or license from the proprietors 
affected by his operations, or must prove an uninterrupted enjoyment of 
twenty years ; which term of twenty years is now adopted, upon the prin- 
ciple of general convenience, as affording conclusive presumption of a 
grant. It appears to me, that no action will lie for diverting or throwing 
back water, except by a person who sustains an actual injury ; but the 
action must lie at any time within twenty years, when the injury happens 
to arise in consequence of a new purpose of the party to avail himself of 
his common right(/) 

This judgment of the Master of the Rolls was delivered upon an occa* 
sion when the Court refused to decree a specific performance *for, 
r«9fif^l amongst other purchases, that of a right to impound the water of 
1- -la river, and to divert a stream from it, because the vendor had no 
such right as against some of the proprietors of land on the banks of the 
river.(ii) And it was at first sustained in a subsequent case : where the 
Court of Queen's Bench held, that not only must there be an adverse en- 
joyment proved for twenty years against the right of another person ; 
but, secondly, and contrary to Benley v. Shaw,(v) the same time must 
elapse before a party who has taken unappropriated water can be secure 
in his possession against a proprietor of water higher up or lower down 
the stream. (v) However, a new trial being granted the Court subse- 
quently held, that although the first occupant of running water for a 
beneficial purpose has certainly a good title thereto, so as to defend him- 
self against the owner above, or the owner below, yet he does not acquire 
such an exclusive right as to deprive the other owners of it, merely 
because he has anticipated them in a useful purpose. Unless, indeed, 
there were an adverse possession for twenty years.(a;) 

And now, by 3 & 4 Wm. 4, c. 71, s. 2, no claim which may lawfully 
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Sim. k Stu. 203. Nevertheless, it seems, that Parke, B., deemed the report 
inaccurate as to this opinioii, attributed to the Master of the Bolls, of conclti- 
siveness after twenty years. 1 C. P. Coop.; Gh. Pr. Ca. 330. 

(u) 1 Sim. k Stu. 190, Wright ▼. Howard. Bill for specific performance, Howard 
y. Wright. Gross bill, that agreements might be delivered up to be cancelled. 



Iv) 6 East, 208. (w) 3 B^k Adol. 304, Mason t. Hill. 



5B. k Adol. 1, Mason y. Hill. Whether such a dirersion might be made 
where the water is used for a profitable purpose, the Gourt would not decide. But 
they referred to Palmer y. Eeblethwaite, 1 Show. 64. Glynn y. Nicholls, 2 Show. 
507. 
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be made at the common law by costom, prescription; or grant to (amongst 
other things) any easement or watercourse, or the use of any water, after 
an enjoyment for twenty years, shall be defeated or destroyed, by shew- 
ing only that snch watercourse, &c., was first enjoyed at an earlier period 
than twenty years. Nevertheless, such claim may be defeated in any 
other way by which the same is now liable to be defeated. And where 
the enjoyment shall have lasted for forty years, the right shall be deemed 
absolute, unless there be proof that the enjoyment was by some consent 
or agreement, made by deed or writing. The 8rd section enacts, that 
these respective periods are not to be counted, if an action or suit be 
previously instituted, and that, in order to raise this question of interrup- 
tion, there must at least be one year's notice on the part of the person so 
interrupted. The 5th section allows of a general allegation of right in an 
action upon the case, as at present, and, in trespass, allows the defendant 
to state his claim for twenty or forty years, as it may happen. The 6th 
section does away with the presumption of grants. The 7th ^section 
provides for the cases of infants, and persons labouring under rMaq-i 
incapacities. By sect. 8, when any land or water upon, over, or I- -■ 
from which, any such easements, watercourse, &c., shall have been enjoyed 
or derived, shall have been or be held for life, or for any term exceeding 
three years from the granting thereof, the time of the enjoyment of 
such way or other matter during the continuance of such terms, shall be 
excluded in the computation of the said period of forty years, in case the 
claim shall within three years next, after the end or sooner determination 
of such term, be resisted by any person entitled to any reversion expectant 
on the determination thereof. 

The principle of considering that there may be a property in unappro- 
priated water, although enjoyed for less than twenty years, has been re- 
cognised since this act of 2 & 8 Wm. 4. c. 71. An action was brought 
for disturbance of water. (^) The owners of a colliery had suffered the 
water pumped out of their colliery to flow along an artificial channel, so 
as to divert the water from the plaintiffs mill. This mill had been erect* 
ed within twenty years before the action. There were mill-owners above 
the mill of the plaintiffs. The damage complained of was not great, for 
the water returned again to the plaintifPs use, less only by five per cent, 
by evaporation. And the nuisance caused by the pumping, (which was a 
pumping of soap suds,) was found to have polluted the water above the 
plaintiff's mill, belonging to other mill-owners, and to have caused little 
or no damage to the plaintiflB. 

Upon t'hese facts it was held, that in the absence of a grant or prescrip* 
tion an action lay by the owner of the land through which the water had 
been accustomed to flow against an owner of land above, and through 

(y) The pleadings were as follows : — Ist count. Disturbance of water. 2nd, 
3rd and 4th counts. The like in various ways. Pleas 1. Not guilty. 2. To Ist 
count, not possessed. 3. To 1st count, denial of right of enjojment. 4. To 2nd 
count. Not possessed. 5. To 2nd count. Denial of enjoyment. 6 and 7. The like 
to 3rd count. 8 and 9. The like to 4th count. 

Mat, 1853.— 17 
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vhose land the sough likewise passed^ for diyertingsach water. For the 
owners of the colliery thus getting rid of a nuisance to their lands, by 
discharging the water into such sough, could not be oonsidered as giving 
it to one more than to others of the proprietors of the land through 
which such sough had been constructed, but each might take and use 
what passed through his land. So that the proprietor of the land below 
had no right to any part of the water until it had reached his own land, 
nor had he any right to compel the owners aboYC to permit the water to 
flow through their land for his benefit. Whence a diversion from the 
usual channel might prove to be a serious detriment to the plaintiffs. 
r«9'^ni '^^^ ^judgment was given in their favour accordingly.(2;) Nev- 
L ' J ertheless, it was admitted that no action would lie for diverting 
an artificial watercourse, where the enjoyment has not been of a perma- 
nent character, and where the interruption proceeds from some person 
standing in the light of the grantee. Although with reference to the 
small amount of damages, the Court said, it appeared sufficient to war- 
rant a verdict for the plaintiffs upon not guilty, and the general issues 
tendered in this case by the defendant8.(a) 

(z) The verdict was for the plaintiffS| damages U. on each count And the jadg- 
ment was finally entered thus : — For the plaintifls, as to so much of the Ist issae 
as related to coants 1, 3 and 4. For the defendants, as to so mnch as related to 
count 2. For the plain tiffii, on the 2nd, 3rd 4th, 5th, 6th and 8th issues. For the 
defendants, on the 7th and 9th issues. The first question was, how the issue on 
not guiltj, as to counts 1 and 2, framed to recover for obstructions to the natural 
watercourse, Bowley Beck, should be disposed of. By the Court. — The verdict 
must be for the defendants on the plea of not guilty to the 2nd count ; and 
for the plaintiffs, as to so much of the general issue as relates to the diversion 
of the water. The only question remaining would be, whether the remainder 
relating to the fouling of the water, should be entered for the plaintiffs or de- 
fendants. The jury found the fouling, and that the works had been erected 
within twenty years, but no actual damage had been done. By the Court. — 
We think the plaintiff has sustained damage in point of law. The defendants had 
not enjoyed user for twenty years. The verdict to be entered for the plaintiflb 
on every part of the plea of not guilty to count 1. Second; how the verdict 
should be entered on the 2nd and 5th issues. These issues arose on the traverse 
of the plaintiff 8 right to the watercourse, **bjf reaaon of the poue$non of the mHUJ* 
The defendants denied the right of theplaintiffb, because of a user less than twenty 
years as at present. The plaintiff^ said, that, at all events, they might have an 
entry for so much as related to the law found for them. The Court assented 
and cited Ricketts v. Salway.f The entry would be speciaL The defendants cited 
Frankwtt v. Lord Falmouth.^ But the Court said, that there the claim appeared not 
to have been to the flow of the river in its natural eourte^ but to an easement en- 
joyed of damming the water back m aUeno eoloj and as the mill was not twenty 
years old, the claim could not be established. 3. As to Bowling Sough and Low 
Moor Sough, these were artificial and underground. If the^ had been above 
ground, the plaintiff^ could not recover, and/>0r Cur, "We thmk they cannot re- 
cover in this case." The issues on pleas 7 and 9 to be entered for the defendants. 
4. Whether there should be a verdict for the plaintiffs on the plea of not guilty to 
count 3. The defendants said that the injuries were too trifling. But still there 
was a sensible diminution of water, and for so much the Court ordered the verdict 
to stand for the plaintiffs. 

(a) 18 L. J., Ezch. 305, Wood and others v. Waud and another. S. G. 3 Ezch. 
748. 



t Ricketts V. Salway, 2 B. & Aid. 360. 

I Franknm t. Barl of Falmouth, 2 Ad. k El. 452. S. C. 4 Nev. k M. 330. 
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Bui the rule aboTe adTerted to, as to an adverse possession, does not 
apply to obstmctions in 9k public navigahle river. In such a case, if the 
impediment offered to navigation should *have existed for a sea. p^^-i -| 
son £ur beyond twenty years, no private right can demand its con- 1- -I 
tinnance, for a nuisance ean never be legitimated. Thus, the plaintiff 
was a miller, having the advantage of a certain stream which supplied him 
with water for the working qf his mill, and he brought his action against 
the defendant for deepening a ditch' or channel above his mill, whereby 
great quantities of water were diverted, which would have otherwise 
flowed to his mill. The defendant, it appeared on the trial, was a barge 
owner, and had a wharf higher up the river than the plaintiff's premises 
were situate. Between their respective properties was the ditch or chan- 
nel which had been widened ; it connected the river on which the plain- 
tiff's mill and the defendant's wharf stood, with another river. In order 
to enable his barge to pass to the plaintiff's mill, the defendant had deep- 
ened the ditch, and from that time the plaintiff's mill had ceased to gain 
its usual supply of water. There was contradictory evidence as to the ditch 
being navigable for barges. The learned serjeant,(&) who presided, said, 
that whether the river were navigable or not, each party must use the 
water in the same state in which it was found to be for the space of 
twenty years invariably, and that a certain benefit so long enjoyed could 
not afterwards be disturbed. The jury found for the plaintiff. But 
the Court were of opinion, that the direction of the Judge at the trial 
could not be supported; that if it were admitted that this river was 
a public navigable river, an obstruction of twenty years could not 
have the effect of preventing his Majesty's subjects from using it as 
such. The rule was, therefore, made absolute for a new trial.(c) It was 
said, in the last case, by a very learned Judge,((2^ that << an act of Par. 
liament is the only means by which such a public right can be deter- 
mined ;"(e) but we shall see in a future page,(/) that upon another occa. 
sion, Mr. J. Holroyd felt desirous of correcting that opinion, being 
satisfied of the existence of other modes of extinguishment. Still, how- 
ever, the position that twenty years' adverse possession by an individual 
will not affect the public right, remains unimpeached. 

An act of Parliament of course introduces a change in the relation 
between parties. A miller was plaintiff, and a railway company defend- 
ants. The defendants carried on their works under the authority of an 
act of Parliament, and they proposed *to cross a mill stream by a r^A79-i 
bridge whose support in the centre was to be by two piles, sixteen >- J 
feet apart. The bridge was to be six feet high above the level of the 
water. The owner complained that this was an insufficient height for the 
passage of barges, inasmuch, as the piles would impede the flow of water 
and the working of the mill. Engineers on both sides made affidavits, 
and the Vice Chancellor dissolved the injunction which had been obtained, 

[lis LeDB, — at Essex Summer assizes, 1818. 

\e) 2 B. & A. 662, Yooght t. Winch. 7 East, 199, bj Lord EUenboroagh. 

(</) Sir Q. 8. Holroyd. («) 2 B. 4 A. 670. (/) Pott^ Chap. X. 
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refusing, however, to give costs. Upon appeal to the Lord Ohanoellor, 
bis Lordship desired time to look into the adfidavits, obserriDg, that very 
great care must be taken to prevent damage to the plaintiff's mill. He 
recommended that an eminent engineer should give an opinion upon the 
subject, and point out how the defendants could construct their works 
without damaging the plaintiff's rights, and directed that the case should 
be mentioned again. The matter was afterwards compromi8ed.(j;') It is 
not an answer to say that compensation for aamage to property is awarded 
by the act, and, therefore, an injunction was granted to restrain, a com* 
pany from erecting an arch of less than a certain dimension over a mill" 
race, which, if greater, would not injure the mill, but which would work 
injury according to the plan proposed. The building of the arch propos- 
ed, would* have damaged the mill-race, but by enlarging the arch no such 
injury would have been occasioned. (^) Nor is it any answer, that the 
company having diverted water so as to disturb the works of a coal mine, 
restored the brook to its former level, especially if they neglect to allege 
that the damage has been cured. The plaintiff has a right to have the 
opinion of a jury, and as the damage had been done in part under the 
powers of a statute, the Court held that a mandamus was the proper 
remedy. (*) 

Still the party is not to take advantage of an act Parliament concern- 
ing cleansing to make a drain upon his land, so as to injure his neigh- 
bour. Thus, under an indosure act, certain drains were set out, and the 
owners or occupiers of the land over which the drains passed were directed 
to do certain cleansing, and keep their drains of sufficient width to carry 
off the water which might run down them. The plaintiff made a slough 
or under drain on land, which caused an increased quantity of water to 
pass into one of the awarded drains. It was held that he could not jus- 
tify this act.(ib) 

rc97m *^^ ^^^^ ^^^ Beeiiy that the use of the right of a public navi- 
L J gable river cannot by possibility be deemed an obstruction of a 
private watercourse. And that cannot be construed to be an impediment 
so as to create a right of action, which is unattended by damage to the 
party complaining. Thus the plaintiff declared, that by reason of his pos- 
session of a messuage, &c., he was entitled to the benefit of a certain stream ; 
but that the defendant had erected a dam across the stream, higher up than 
the plaintiff's tenements, so that the water, instead of running in its regu- 
lar course, rushed violently against the plaintiff's banks, washing away, 
damaging, and destroying his lands. At the trial the jury found that 
this dam had not created any injury to the plaintiff's lands, as he had 

(ff) 2 Railw. Ga. 380, Maoser r. The Northern and Eastern Bailwaj Company 
and another. 

(A) 1 Russ. t Mjl. 181, Coats v. Clarence Railwaj Companj. 

(i) 2 Railw. Gas. 1, R. v. North Midland Rkilway Company. S. C. 11 Ad. k £1. 
955, note. 

(k) Man. k Or. 354, S. C. 8 Scott, N. R. 56, Sharpe v. Hancock. 
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represented; but they added an opinioUi that the defendant should not 
stop the water daring the snmmer. It was insisted, that this finding gave 
the pkintiff a right to the verdict, beoaose the water had been stopped in 
the summer. But Mr. Baron Oraham, considering that the plaintiff's com- 
plaint had been, not of a want of water, but that the water had been so pent 
up as to injure his banks, by its subsequently impetuous flow, which in- 
jury the jury had negatived, directed the verdict to be entered for the 
defendant. And the Court upon a motion to enter the verdict for the 
plaintiff", entertained the same opinion. If the plaintiff had always as 
much water as he wanted for his purposes, the defendant could be guilty 
of no wrong in preventing additional water from coming to the plaintiff's 
premises. He should have shewn the loss of some benefit, or the deteri- 
oration of the value of his premises ; and with regard to the mischief oc- 
casioned to his banks, the jury had said, that no such damage had oc- 
curred. (?) The rule was therefore discharged. (m) 

So in the oaae of an injury to church lands. Where a rivulet was 
penned back upon a vioarage house garden by a headstock, Heath, J., 
held, that although in any other case the possession of the headstock for 
twenty years would have been evidence of a grant by deed, yet that 
in the case of church lands it was different. The learned Judge called 
upon the defendant to shew that no injury had been done to the garden, 
which being done, the defendant had a verdict. Upon a motion for a 
new trial, the Court sustained the ruling, observing, however, that a case 
of the same kind might happen where there might be evidence to go to 
the jury of there having been an ancient headstock. (n) 

*AfoTtioriy if the plaintiff prescribe generally for a watercourse, r<j07/ii 
and it turn out in evidence that the water has not always run to I- -* 
the plaintiff's house, but that it has been usually dried up in the summer, 
or drank by the defendant's cattle, the plaintiff would fail in his prescrip- 
tion, (o) 

However, where the plaintiff's title comes in question, the case will 
be different, although no injury may have been done. As where the de- 
fendant erected a bridge and tunnel just below an accumulation of mud 
in a drain which lay between the plaintiff's close and the defendant's 
works. Here it was proved that the mud had for sixteen years been so 
considerable, that no barge could pass along, and therefore it was con- 
tended that the plaintiff had sustained no injury. But the Court held, 
1st, that as this was a navigable river, the plaintiff's way from the river 
to his own close had been entirely obstruoted by the tunnel \ and, 2ndly, 

(/) The banks were ia fact, in a bad condition, in consequence of the plaintiffs 
neglect to repair them. 

\m) 2 B. & 0. dlO, Williains t. Morland. S. C. 4 D. ft R. 563. 

In) 3 Smith, 316, Wall v. Nixon. 

[oy By the Conrt in Kargatroid v. Law. Carth. lit. Whether the sinking of a 
well, 80 as to injure the flow of water to a neighbouring well, be a legal wrong, 
quaare 7 10 Sim. 551, Hammond v. Hall. 
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that the erection of the bridge and tunnel was an immediate injury to the 
plaintiff hj putting his right into hazard, and preventing the actual en- 
joyment of it wheneyer he might think fit, and the rule for a new trial 
was made absolute in the plaintiff's &vour.(/>) 

The cleansing of a watercourse is, for the most part, not an obstruction. 
This was the opinion of Lee, 0. J., in the case of digging pits, which 
has been already quoted ; the learned Judge observing, that although the 
defendant could not be warranted in enlarging ancient channels, he might, 
neverthless, have cleansed the pits in question, without subjecting him- 
self to any action Y^) Indeed, on the contrary, a neglect to keep up due 
repairs and cleansing, will subject the offending party to an action. An 
action upon the case was brought against the Corporation of Lynn, for 
the non-repair of a creek or fleet, into which the sea was accustomed to 
flow and reflow, as from time immemorial the corporation had been used 
to repair. It was alleged, that the creek became unnavigable through this 
neglect, so that the plaindff was obliged to make a circuitous route, in order 
to carry his com. Judgment passed agadnst the corporation by nil dioit 
and damages were awarded upon a writ of inquiry. Error was then brought, 
and after the Court had overruled the first objection regarding the right, 
to which we have adverted in a former Chapter, the eounsel for the cor- 
poration urged, that it was incumbent on the defendant in error to shew 
r«Q7^l *a special reason or tenure for this cleansing, inasmuch as the 
L J corporation were not bound of common right. But Lord Mans- 
field said, that the allegation of repair from time immemorial was sufficient. 
The declaration stated a prescription, and such repair might be the very 
condition and terms of their creation or charter.(r) 

The Legislature has enacted, that the surveyor of the highway shall 
be at liberty to get materials for the repair of the road under his manage- 
ment, out of any river or brook within the parish, township, or place 
where he shall be surveyor, or within any other parish, if there be not 
sufficient materials within his own parish, provided that he do not 
interrupt the course of such river or brook, nor dig nor get the same 
oat of any river or brook within 150 feet above or below any bridge nor 
within the like distance of any dam or wear.(s^ This statutory pro- 
vision having been already mentioned at length in a recent page,(<) we 
need not say more than to remind the reader^ that it embraces private as 
well as public rights of water. 

We proceed now to mention the various remedies which may be had 

p) 1 Bing. N. C. 549, Bower v. Hill and another. 

^) 1 Wils. 174, Brown y. Best 

[r) Cowp. 86| The Mayor of Lynn t. Tamer. So agaui| it was said, that if one 
were bonnd to scoar a &tch, where the water ran, and he neglected so to do, an 
action of trespass lay. 11 H. 4, 83. See 8 H. 7, 5. Clajt. 96, Ward t. Metcalfe. 
2 Lntw. 1615, Morgan y. Eyans. Moo. k Malk. 404, Lord Egremont v. Pulman : 
where the defendant was held liable to the reversioner in case, for the nonrepair of 
a gutter, although the mischief had been occasioned by the wrongfol act of the 
reversioner's tenant. 

($) 5k^ W. 4, c. 50, 8. 51. (t) P. 205. 
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• 

for obfltracting watercourses; or withholding the use of them from their 
rightful owner. 

The principle actions which suitors formerly had recourse to upon these 
occasions were : the old assise of novel disseisin, the assise of nuisance, 
trespass, and the action upon the case. The assise lay for him who was 
tenant of the freehold against a freeholder, but as the action on the case 
has since superseded the real writs, which are now aboli8hed,(tt^ it seems 
hardly necessary to enter upon the old learning which so carerully con- 
fined the assise as well to persons who had the freehold, as to things ap- 
pendant or appurtenant thereto, (v) It was, however, said in very early 
times, that if I have a watercourse over my land, and a stranger come 
thither, and make a trench, by which he turns the water, there might be 
an assise of nuisance, or I might proceed by trespass or assise of novel 
disaeisin.(i£') In more modem days, ^trespass and case have r^q-ro-i 
been the most ordinary remedies, although, as we shall see pre- ^ J 
sently, difficulties have arisen upon some occasions as to the proper use of 
these actions respectively in particular cases. (x) Persons injured may, 
moreover, proceed by abatement, provided that no breach of the peace be 
created in so doing. And by claiming the property as so much land 
covered with water^ ejectment will lie for the recovery of a water- 
oourse. 

Before, however, we come to consider each of these methods of redress 
in their order, it should just be remarked, that as a watercourse is a pri- 
vate right, an indictment will not lie for disturbing it.(^) 

With respect to the action of ejectment, it will not lie for a watercourse, 
or rivulet, as such, because the sheriff cannot give possession of a thing 
which is for ever running.(2) Error was brought on a judgment given in 
the county of Carmarthen, oecause ejectment had been maintained there 
de aquce cursv,, and it was reversed by the unanimous opinion of the 
Court, (a^ But it was said, that such an action would lie for a gorce(2>) 
or pool,(c) and it may also be sustained in respect of a pool, or pit of 
water, because those words comprehend both land and water. (c?) Should 
the land under the water or river not belong to the plaintiff, but the river 
only, he must then bring an action upon the case for any diversion of it, 
and may not proceed otherwise, (e) The perpetual flow of the stream is 
a reason, as we shall shew in the next Chapter, why a watercourse cannot 
be extinguished by unity of possession. (/) 

In old times, an assbe lay for narrowing the course of a stream :(y) for 
straightening the flow of water to a mill, so that it could not work, nor 

(tt) By 3 & 4 W. 4, c. IT, 8. 36. (») See Vin. Ab. Nuisance, 27 (H.) 

(to) 32 Ass. pi. 2. 2 H. 4, 11 ; but see 13 H. 7, 26. 
\x) See 3 H. 4, 5. Bro. Trespass, pi. 78, cites S. 0. 
(y) 14 Vin. Ab. 394, Smith's case. («) See Adams on Ej. p. 20. 

(a) Yelv. 143, Challenor T.Thomas. S. C. 1 Brownl. 142. U>) A wear. 

. (c) Yelv.143. 1 Brownl. 143. {d) Co.Litt. 6 (a). Adams, p. 20. 

U) 1 Brownl. 143. Yelv. 143. (/) Chap. X. 

{g) 48 Ass. pi. 4. 48 S. 3, 27. 
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the water empty itself so readily as it had been accnatomed ;(hj for divert- 
ing the greater part of a course of water ;(t) for straightening water, so 
as to prevent a mill from grinding so regularly as it had been wont ^(k) 
r^n*rn'^ SLud for *many other similar nuisances. So with respect to eon- 
L J duits it was said, if a man stop my conduit, I shall have an as- 
sise of nuisance ;(^ but as we have above said, these writs of assise are at 
an end. 

The real action of quod permittat, now also abolished, waa once very 
available for the purpose of recovering rights of water. 

So, again, praecipe quod reddat lay for an acre of ground eovered with 

water. 

The action upon the case has long been resorted to in cases of conse- 
quential injury by reason of the obstruction of these rights. It was, 
however, of early origin. Thus, the plaintiff had immemorially a mill 
in T., to which the water flowed from a neighbouring vill; the defendant 
made a trench to let the water out of its course, and the Court held, that 
the action would lie.(m) So where there was custom for the inhabi- 
tants of Southwark to have a common watering place for their cattle ; it 
was held, that any inhabitant of Southwark might have an action against 
the defendants for stopping it up.(n) It is true, that upon occasions sub- 
sequent to this decision, it was determined, that case would not lie 
where assise or quod permittat might be brought j(o) but it is sufficient 
merely to state, that these distinctions have long since been overruled. 

Indeed, the difficulty which is now occasionally felt, arises from a 
question whether case or trespass be the proper remedy. The objection, 
however, applies to individual cases, for the general rule is clear, that 
where the damage does not immediately result from the act complained 
of, it is consequential, and then case is the proper remedy ; on the contrary^ 
where the act itself, and not the consequence of it, occasions ^the mis- 
chief, trespass is the right action. (p) Thus, if a person pour water 
upon his neighbour's land, the injury is immediate, and the aggrieved 
person brings trespass ; but if he stop a watercourse upon his own land,) 
or place a spout in such a direction as to damage the land of another, 
these latter acts produce consequential mischief, and the party should 
sue his action on the case.(^) The defendant caused water to overflow 
the plaintiff's flshery, by throwing down a weir in the plaintiff's close. 



(i) See F. N. B. 184 (B.) (A) 48 Id^pL 4. 



A;) 9 Ass. pi. 19. Bro. Assise, pi. 145, cites S. G. Bro. Accion sur le Case, 
cites S. C. 

\l) 14 H. 8, 31. Bro. Nuisance, pi. 13. 

[m) 21 H. 7, 30. Bro. Accion sur le Case, pi. Yl. 

[n) Co. Litt. 56, Westbnry v. Powell. S. C. cited in Cro. El. 664. 

[o) See Cro. El. 520. 

Ip) See Chit, on Pleading, ed. 1834, vol. 1, pp. 140, 141. 

[q) See Id. 126. 
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where ^the ddenda&t was atrespasser, and trespass was brought. r,|,o7Qi 
There was also a oomit ib oase^ a&d it was urg^d, that this was ■- J 
not a trespass, and that trespass eoald not be joined with case. The 
Court assented to the latter ojeoti(»iy bat were of opinion that the act 
oomplained of was a plain trespass.(r) On the otW hand, where the 
defendant dng ditches, and so diverted the plaintiff's water oat of the 
rivers, and damaged the meadows of the plaintiffi an action npon the ease 
was brought ; and it was moved to arrest the jadgment, because it had 
not appeared in evidenoe that the diversion of the water was conse- 
qaential to the digging of the ditches, and thus that trespass 'was the 
proper form. Bat the Ooart said, that the injury should be intended 
after the verdict to have been consequential. («^ It appears that the 
Court held the aotiou on the case to have been tne proper remedy upon 
this last occasion.^/) And it was deemed unnecessary upon such an occa* 
sion to aver that the water had run time out of mind, for if it had run 
but one year, so as to drowo the plaintiff's lands, the action would lie.(«) 
So where one had a right to enter the yard, of another, and fixed a spout 
there which discharged water upon the plaintiff's land, it was held, that 
case, and not trespass, should have been brought, and judgment was 
given for the defendant.(v) 

The action on the ease is also the proper remedy for the proprietor 
of a house whom it annoyed by the continual dropping of water from an 
adjoining dwelling. Thus, upon such an occasion, a feoffment was made 
of the new house, and the only question was whether an action would 
lie against the new feoffee for a continuance of the nuisance. The Court 
held that it would.rw) So where the defendant erected a cornice upon 
his house, so that tne rain water flowed firom the cornice into the plain- 
tiff's garden adjoining, and damaged the garden } it was held, that an 
action lay, and Uiat the cornice was a nuisance from which injury to the 
plaintiff might be inferred. And proof that rain had fallen between the 
time of the erection of the cornice, and the commencement of the action 
was deemed unnecessary.(x) So an action of a similar nature was held 
to lie against a party for continuing a bank, so as to surround r«o7a-i 
the *^pl^ntiff 's meadow with water. It appeared, that the bank l. J 
had been raised before by the feoffee of the defendant^ and the Court 
said, that a remedy might be had against an heir under such circumstan- 
ces, (y) According to another report of this case, some doubts seems to 
have been entertained by two of the judges,(2) and, at length, after ad- 

(r) 1 Lord Raym, 274^ Covftney t. ColUtt. 12 Hod. 164. S. C. cited also 2 
Sir Wm. Bl. 898. 

(«) 11 Mod. 257, Lereridge t. Hoskins. See 2 S. 0. 1 Str. 6 Burr. Ilia. 
' (<) See 1 Sir. 636. 2 Lord Bum. 1403. 

lu\ I Yin. Abr. 557, Smith y. Babb, Gawdy, J. 

\v\ 2 Lord Bajm. 1399, Reynolds r. Clarke. 

(w) Mo. 353, Bolfe v. Rolfe,. cited there in Beswick t. GoxDbdoa. S. C. cited in 
5 Rep. 101. 

(z) 1 0. B. 829, Pay t. Prentice. 14 L. J., C. P. 298. 
y) Ibid. Beswick v. Gombden. Id. 449. 

[z) Gro. Bl. 403. 
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jottrniDg the case, the jadgment was given for the defendant^ upon the 
ground that assise of nuuance, or quod permittafc, should have been 
brought, (a) This latter difficulty is now entirely got rid of, and the 
opinion of the Court, according to the report in Coke, viz. — that the de- 
fendant having kept and maintained the bank as he found it, had not 
done any offence, and that if it were a nuisance before his time, it would 
be no offence in him to keep it,(5) cannot now be considered as law. 

The defendant's husband in his lifetime fixed a small pipe and cock 
into a main pipe, and thus diverted a watercourse from the house of the 
plaintiff. After the death of the husband, the wife continued the nui- 
sance, and it was held, that an action lay against her.(c) The action 
upon the case may also be employed where an obstruction has arisen in 
consequence of the neglect on the part of another person to do repairs. 
And thus, in the case against the Corporation of Lynn, which has been 
already cited, the defendants were obliged to submit to damages, for their 
omission to cleanse a creek, in consequence of which the plaintiff was 
compelled to carry his com round about.(<2) 

With respect to parties in possession or reversion, it had been held, 
that in an action for stopping a rivulet, and drowning the close, and so 
spoiling trees, case was the proper remedy for the reversioner, and tres- 
pass for the tenant in possession. For the reversioner could not have 
trespass in respect of injury to the posse8sion.(e) 

In alleging a right to take water, care must be employed to shew that 
the obstruction complained of, is properly connected with the right. 
The plaintiff complained that the defendant had locked up a door-way, 
rmoQfn ^^ ^^^^ ^^^ plaintiff could not come *to his cistern. Issue was 
I- J taken on the right, and a verdict found for the plaintiff. But 
judgment was arrested, for non constabat, that the plaintiff had any right 
to go through the door-way.(/) 

If a man cannot have access to cleanse his gutter, because the defend- 
ant has thought fit to stop up a passage, an action on the case will lie, 
but a prior request to the defendant for that purpose should appear on 
the record. After verdict, however, that request will be presumed. (^) 

So much has been s^d as to the diversity between the actions of tres- 
pass and case, that the mere mention of the former as a remedy for im- 
mediate injuries to rights of water, may be sufficient. 

(a\ Gro. El. 520. (b) Ibid. 

(c) Dy. 319, Moore v. Dame Browne. 

(d) Oowp. 86, the Mayor of Lynn v. Tnrner, in error from a judgment of the 
Court of Common Pleas. The judgment was affirmed. S. P. 46 B. 3, 17. Bro. 
Accion Sur le Case, cites S. C. pi. 20. 

(e) 3 Lev. 209, Biddlesford v. Onslow. 

(/) 6 Ad. k El. 786, Tebbutt v. Selby. S. 0. I Nev. k P. 710. 
(S) 1 Mod. 27, Tomlin v. Fuller, S. C. 1 Yentr. 48. 2 Eeb. 675, 583. 
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An action of coYenaat also will lie for obstrnctions, where the oircam* 
stanoes of the oaae will warrant. It was held, in a case concerning a 
watercourse^ that the devisee of an equity of redemption, (the legal 
estate being in a mortgagee,) was not liable in coyenant, as assignee of 
aU the estate, right, title, and interest of the original covenantor. The 
Corporation of Carlisle sued the defendants in covenant, for that one 6. 
D. had bargained and sold to them, for certain considerations, so much 
of the River Caldew, running through his lands called D. Holme, as 
should be sufficient for the grinding of com at all times at the city mills. 
There was a covenant that G-. D., &c. should not divert or obstruct any 
part of the water so granted. It was then alleged, that all the estate, 
right, title, and interest of G. D. in the said lands, &c., came to and 
vested in the defendant by assignment. The breach was, that the de- 
fendant erected a wear across the River Caldew, near the city mills, and 
higher up the stream, and so had diverted the water whereby the mills 
had become less serviceable. The defendants, amongst other pleas, said, 
that the estate did not come to them by assignment, &c. It was objected 
on their behalf at the trial, that the action was improperly brought 
against them as assignees ot cM the estate^ Ac. of O. D., the same being 
vested in one W. as mortgagee in fee, while the defendants were only 
seised in the equity of redemption, as devisees in trust under a will. 
The learned Judge being of opinion that the plaintiffs had £uled in their 
' averments, directed a nonsuit, and the Court of Bang's Bench subse* 
quently confirmed his opinion. They held it to be quite clear, that the 
devisees of an equitable estate (the only character to be ascribed ratcoQii 
*to the defendants upon the record) could not be liable to an ac- I- -> 
tion of covenant as assigneeB.(^) 

Lastly, a person aggrieved by obstructions such as we have above 
spoken of, may redress himself by abating the nuisance, provided, at the 
sune time, that it be done without tumult or a breach of the peace. 

Thus if a man make a ditch in his land, by which the water, accus- 
tomed to run to my mill, becomes diminished, I am at liberty to fill in 
the ditch, and the entry upon the land of the aggressor was said by Lit- 
tleton to be congeable, or allowable for that purpose.(i) So also in the 
converse is this case. For if water run over the laud of another, and he 
so stop it in his course, as that it surrounds my land, it is competent for 
me to abate the obstacle which hinders the escape of the water. (A;) And 
thus again, if water running near to a vill should by any means be 
checked in its flow, each inhabitant is empowered by law to destroy what, 
ever impediment there may be, because the town would otherwise be in* 
undated.(2) And, on the other hand, if a lawful watercourse be impeded| 

(A) 8 East, 487, Mayor, kc, of Carlisle y. Blamire and another. Whether a cove- 
% nant not to sell or dispose of water from a well to the izgorj of the proprietors of 
certain waterworks, their heirs, executors, administrators, and assigns, ran with 
the land so as to bind, as well as be enforced bj assignees, was made a quiere. 
A demurrer was allowed in equify, and the parties were remitted to their rights at 
law. 16 Yes. 464, Gollinson v. Plumb. 

(t) 9 E. 4, 35. (k) 8 E. 4, 5. (l) 9 B. 4, 35« 
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it is competent to the party injured quietly to abate tbe Buisanoe. ThuB 
where the tenant of a house had a conduit for the purpoae of oonreying 
water thereto, which ran through the land of a copyholderi it was held^ 
that he might dig the copyholder's land, for the purpose of amending hi» 
pipe.(m) So again the plaintiff had erected a dam for supportittg a fish 
pond on his own soil, but this erection stopped a rivulet which the defen. 
dant ei\joyed for the benefit of his catUe, and diminisbed the water, upon 
which he entered and abated the nuisance, and the Court refused to set 
aside a verdict in his favour.(7i) However, the thing oompluued of can- 
not be abated until it actually becomes a nuisance ; so that if one see his 
neighbour erecting that which it is probable will ultimately be such, it 
cannot be abated as long as it continues in an offeasive state.(o) More- 
over, if the person injured abate no more than is necessary, any damage 

r'*2821 '®^^^^^^S ^^^ ^^® ^^ ^^ *°^^ ^ ^^ ^ ^ charge. As where 
I- -I one erected a mill-dam, partly on his own land, and partly on the 
land adjoining ; upon which the owner of the adjoining land pulled down 
the part on his land, and the whole dam fell down, and the water run out ^ 
it was held, that the owner was ju8tified.(|>) But where the pUintiff 
had a right to irrigate his meadow, by placing a dam of loose stones aeross 
the stream, and occasionally a board or fender, and he fastened the board 
with two stakes, which he had no right to do, the defendant was held 
liable in case for pulling down the hoards as well as the stakes, although, 
as owner of the adjoining land, he had a lawful power to abate the lat. 
ter.(g) On the other hand, if a barrier be removed, as in a mine, which 
prevented water from flowing into another mine, the owner may have an 
action, for it is the duty of the other owner to make provision against 
this inroad of the water. By removing a barrier of coal firom his miae, 
he inflicted an injury upon his neighbour.(r) 

Nevertheless, it must immediately occur to the reader upon this point, 
that a remedy by injunction is open to the person who is thus disadvan^ 
tageously situated. A Court of Equity will jndge, from the several affi- 
davits on both sides, whether the thing in question will be injurious, and 
will discriminate between a malicious attempt to frustrate the prospects 
of the defendant by the injunction, and a well founded reason for appre^- 
h^sion. 

Bx>wever, it has been declared, thai if a party look carelessly on whilst 
an injury is carried on, and he wilfully permit its aeoomplishment, his 
applieation to equity will be unavailing. Thus, upon the diversion of a 
wat^courae, it appeared, that the plaintiff at law had been put to great 
expense by reason of the injury, but also that he saw the work whilsi it 
was proceeding, and connived at it, by testifying hia assent, isiher than 

(m> lfo.644^Giiyv. BrowB; aadseese H.6,3a. Br. de mn to«t^ pi. 43, dies « 
S.O. 
(n) 2 Smith Rip. 9, BaikeB ▼. Townsead. (o) 12 Mod. 510. Hol^s Oases, 499. 
\p) Oro. BL 269, Wickfbrd r. BUI. 
(;) 6 Bing. 379, GreenslfMle y. Halliday. 
\f) 2 Dowl. IsL. 203 ; 13 L. J. Bx. 361, Finastone v. Wheeley. 
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disagreement. Lord Somers^ tberefore^ granted an injnnotion ; for any 
continuance would in this case be a fresh nuisance, and so the party 
would be continually liable to actions, which would be unfair after the 
encouragement which the plaintiff at law had held out.(<) 

This naturally leads us to consider the equitable remedies, applicable 
on these occasions. And it seems that an injunction will be granted 
where the parties hsTc ascertained their rights at law, although the Court 
makes a great difficulty in granting it befbre, unless indeed, where new 
works are in progress upon an *old possession. Thus, where a bill r^Qo-} 
was brought, founded on the right of the mayor of the city of 1- J 
London, to supply Southwark and other places with water, and an injunc- 
tion was prayed against the defendant, to restrain him from raising en- 
gines, laying pipes, and breaking up the ground to the injury of the 
plaintiffs right, the Court allowed the demurrer to the bill. For the 
plaintiff should first try his legal remedy ; and besides, this being a mo- 
nopoly, there would be a good chance of his failing at law.(<^ So where 
the plaintiff brought his bill as lessee of an ancient mill, ana prayed that 
the defendant might be decreed to pull down certain flood-gates, and 
other works which he had erected, and be restrained from erecting new, 
the Court referred the party to his remedy at law. In this case the 
works had been erected for three years ; and the Lord Chancellor said, 
that the Court mig^t have interposed by injunction, had there not been 
laches, because these were new works upon an old possession, and it might 
also be had if the party should commit trespass after the trial. The de- 
murrer to the bill was then allowed.(tt) However, upon one occasion, 
where there had been a possession for sixty years, a bill was allowed to be 
maintainable against the mortgagee who had foreclosed an equity of re- 
demption, although the right had not been established at law. (v) In general, 
however, the parties are remitted to their legal rights. As where an injunc- 
tion was prayed by a miller to restrain the obstruction of a flow of water 
through the plaintiff's goit. The Court enjoined that there should be no nui- 
sance, and directed an action at law. The case was tried before Taunton, J., 
when an agreement was produced which was construed unfavourably for 
the plaintiff and he was nonsuited. But upon a motion for a new 
trial, it appMred that the plaintiff's rights had 'been acquiesced in for 
twenty-dght years, and the rule was made absolute. Upon the second 
trial, a juror was withdrawn, and two surveyors were appointed, who, 
however, made no award ; upon which another new triiJ was ordered, 
unless a reference should be consented to. No agreement to be filed. The 
terms were these. The plaintiff to bring his action, and to admit that 
the defendants had not prevented the water from flowing to the same 
extent as when the plaintiff purchased. The defendants to admit that 
they had prevented the water from flowing beyond that extent, and to ad- 
mit the agreement to be a grant, it not being under seal. The defendants 



[«) 2 Eq. Ca. Ab. 522, pi. 3. Anonymous. Ct) 2 Atk. 391, Whitchurch y.Hide« 

Weller y. Smeaton. S. G. 1 firo. 0. G. 672. 
530, Bush Y. Western; and see Id. 531, The Duke of Dorset v. 
Ab. 425, HUton y. Lord Scarboroagh, in the case of a ferrj. 



(tl) 1 Goz, 102, 
(t>) Prec. Gh. 5 
Qirdler. 4 Yin. i 
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r*9^4.n '^^^^^ these "admissions, and their motion was dismissed with 
t- -i costs; and a motion to dissolve the injunction was refused. (ic) 

An injunction was moved for on behalf of the commissioners for 
cleansing the Witham Navigation. The grounds alleged, was the prob- 
able danger to the bank of a river, from a steam engine used for cleans- 
ing a particular di8triot.(a;) So an injunction will be granted to protect 
coal mines from water which flows into a neighbouring colliery. Bat 
the Court refused to make the injunction perpetual, until the right had 
been established at law, and a year was allowed for that purpo8e.(^) 

Mandamus is also a remedy, especially when the damage has been oe- 
casioned by a proceeding partiy under the powers of an act of Parlia- 
ment. (2;) But, of course the party against whom the writ is issued, may 
shew that he has fully complied with the requirements of the act. As 
in a case where a company were required to make ponds for cattie to be 
watered.(a) 

If the matter is left to arbitration, there must be no uncertainty in the 
award. There was an action for polluting a watercourse. The plaintiff 
had a verdict subject to arbitration. The award was, that the defendant 
should take all proper and reasonable precautions for preventing the water 
from being unfit for use, and he was to use a filtering process by the most 
ordinary and approved process. This award was held bad for uncertainty. 
It was not even stated by whose approbation the process was to be deemed 
the best. (6) The plaintiff had sued the defendant for improperly pen- 
ning back the water of a weir upon the pUintiff's com mill. The plain- 
tiff complained that the defiendant's water had been raised to an improper 
and unusual height. The matter was referred. The arbitrator was em« 
powered to settie all disputes as to rights of water and depths of weir; 
and power was reserved to the Court to remit the award. The arbitra- 
tor directed that the defendant should maintain his weir at the depth of 
fourteen inches and no more. But he added, that, in order to perpetuate 
the depth, such durable marks and erections should be placed on the 
land adjoining the weir, as a certain surveyor should direct. Upon 
r«9^^1 *^ n^otion by the plaintiff for a rule to pay the amount of costs, 
L J the Court said that the award as to the weir was sufficiently cer- 
tain, but that the direction as to the marks was a delegation ; and as the 
defective portion of the award could not be separated under the power 
given to settle tUi disputes, the arbitrator was directed to reconsider the 
matter which he had left to the 8urveyor.(c) 

tf ) 1 G. P. Cooper Ch. Pr. Rep. 319, Dewhirst and others t. Wrigley and others. 

x) 3 Myl. k E. 169, Earl of Ripon v. Hobartaod others. 

y) 6 Hare, 340, Duke of Beaufort v. Morris. 

!z) 2 Railw. Gas. 1, R. t. North Midland Railway Company. 

[a) 3 Railw. Ga. 764, Tork and North Midland Railway Company r. Milner. S. 
Q. 16 li. J. Q. B. 379. 

(b) 6 Q. B. 730, Stonehewer v. Farrar. 

. (c) 19 L. J. Q. B. 329, Johnson v. Latham. 
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♦CHAPTER X. [^IJSe] 

OF EXTINGUISHMENT, SUSPENSION, AND REYIYOR. 

It is not easy to ooneeiye the eztiDgaishment of maritime rigbts, 
which seem to be the inseparable priyileges of every British bom sub- 
ject; but there aifi occasions, nevertheless, upon which such a cessa- 
tion of original privileges will operate. For example, if the sea desert a 
shore where it has been accustomed to flow and reflow, the public right of 
passage is gone, and so also is the common fishery ; for nature has willed 
to put an end to those rights, by takiug away the subject of the right. So 
again, if the sea should swallow up the lands of a subject, but nevertheless, 
after a certain time, it again recede, leaving the soil dry ; the rights of 
the people, which accrued upon this invasion of the sea, cease, because 
the water, which alone invested them with their power to come there, has 
departed. And so it is, that if the ocean again resumes its sway, the 
general license of traversing its waters will recommence, the common pis- 
cary will revive, and other rights which concern the general benefit will 
be again established. 

An extinguishment, again, will be affected where the King grants a 
parcel of the soil of the sea, for the purpose of being embanked and culti- 
vated ; although, as we have seen, if the grant be npt made available 
within a reasonable time, the right of the Crown will revive, and, by 
consequence, the original user of the subject. 

There may likewise be an extinguishment of rights, or rather, of 
public privileges, in navigable rivers, as we shall see directly. 

A right to take wreck maybe extinguished under certain circumstances. 
We say a right, because that word imports an incoiporeal hereditament, 
and it is vested in a subject ; for when the soil of the sea either belongs 
or reverts to the Crown, it Lb not a right, but a part of the soveriegn 
dominion. And *thus, upon the general principle, which applies p^aqti 
to liberties, privileges, and franchises originally in the King's own L J 
hands, as parcel of the flowers of his Crown, if wreck, granted as an ap- 
pendancy to certain possessions, com^ again into the royal power, it 
becomes extinct as an appendancy, and the King is seised of it jure oor- 
on80.(a) And there is this distinction : liberties which a common person 
has by prescription or grant, and which if the common person have not, 
the Kiug himself should have, throughout England, as waifs, estray, 
wreck, &c., shall be extinguished, if by forfeiture or otherwise they revert 
to the Crown ; and then they cannot be had without a new creation. 
But those liberties which one may have by grant or prescription, and 
which the King, (if such presoiptions had not been,) could not have by 
his prerogative, as warren, park, fair, market with tolls, &c., are in esse, 

(a) 9 Rep. 26.(6) 1 And. 87. Ho. 474. Gro. El. 592. See Palm. 78 ; and Co 
Litt. 121. 
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and do not determine upon the Crown regaining possession of them ; 
since, if the King should not have them by his means, they would be 
lost.(6) 

Again, there may be an extinguishment of rights in a public navigable 
river. It may be effected by the writ ad quod damnum, (c) or by an act 
of Parliament, or by natural causes, ((/) or perhaps by commissioners of 
sewers, if there be any appointed for the district, and they find that it 
would be for the benefit of the whole body.(ej Thus, with reference to 
the writ of ad quod damnum, it is said, that « if there be an ancient trench 
or ditch coming from the sea, by which boats and vessels use to pass to 
the town, if the same be stopped in any part, by outrageousness of the sea, 
and a man will sue to the King to make a new trench, and to stop the 
ancient trench, &c., they ought first to sue a writ of ad quod damnum, to 
inquire what damage it will be to the King or others." (/) 

It was never doubted that an act of Parliament would operate to extin- 
guish any public right of passage, whether by land or water, but com< 
missioners under navigation acts must be cautious to act within the bonds 
prescribed to their jurisdiction. 

Certain commissioners ^pointed by act of Parliament for the purposes 
of making the river at Wigan navigable, and of settling the differences 
between the undertakers and owners and occupiers of adjoining lands, 
r*9$^A1 made a decree, awarding ^certain damages as an indemnity for 
L J injuries. This decree having been enrolled at the sessions, was 
brought into the King's Bench by certiorari ; and it was urged, amongst 
other things, that the commissioners had assessed damages, by reason of 
the towing paths, which were not within the act, as far as indemnity was 
concerned. And the Court said, that although they would always lean 
against formal objections, yet that all inferior Judges must set out enough 
in their proceedings to found their jurisdiction. Here the commissioners 
had confounded two clauses; the first directing an absoluto satisfaction 
for land taken, and which included the towing path, and the second relat- 
ing to the awarding of damages, and which did not embrace those towing 
paths. The decree was therefore reversed. (^) 

Lastly, concerning the cessation of such a right as the above from 
natural causes, it was very early held for law, that if a channel used by 
the public might happen to alter its course, the general right extended 
whithersoever the channel should run, and, at the same time, that the 
old right ceased. So, by Thorp, if there be a water which is a highway, 
which, either by an increase of the stream, or by its own force, changes 
its course to another bed, still the new channel remains a highway, as it 

Sb) Gro. Bl. 592« («) Inquisition being found thereupon, 

rf) 4 B. & 0. 603, by Holroyd, J. (e) By Bayley, J., 4 B. ^ C. 603. 

/) P. N. B. 225. 

(ff) 2 Lord Keny. 499, Rex t. the Undertakers for making the River Douglass, 
alias Aston, in Lancashire, navigable. 
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was anoientlj, and the lord of the soil has no right to disturb the water 
in its fresh coiir8e.(^) And, on the other hand, when the sea or public 
rivers leave land derelict, the channel, before public, is vested in single 
hands, and so the right is extinguished. (i) This point underwent much 
consideration in a very recent case. Tne defendants were indicted for 
cutting a trench across the Eang's highway, and they pleaded not guilty 
to the charge. It appeared that the road thus broken up was an embank- 
ment across a creek. By an order of the Corporation of London, the 
defendants cut down this embankment, it being contended by the corpora- 
tion, that the creek was a public navigable stream, which the road impro- 
perly obstructed. The road had been raised for twenty years past, from 
time to time, by the neighbouring inhabitants ; and, indeed, for thirty or 
forty years there had been no navigation there, except that light boats, draw- 
ing little water, had occasionally passed over for half an hour before and 
after high water. Upon removing the embankment, an ancient bridge was 
discovered ; but there was no evidence as to the time of its erection or decay, 
nor to shew for what purpose it had been built. The defendants contended, 
*that no legal obstacle could be presented to the rights of naviga- r^^Qoo-i 
tion, unless it were by act of Parliament ; and inasmuch as the arch ^ -^ 
of the bridge was sufficient for navigation, and greater than the purposes 
of the road required, they said there should be a presumption that it had 
been so constructed so as not to obstruct an existing navigation. The 
learned Judge assumed, that a navigation had been carried on at some 
period, but stated the probability of its having been obstructed by a 
natural deposit of silt and mud ; and added, that the defendants could not, 
at all events, justify cutting away the embankment further than might be 
necessary to open a very limited passage to the small boats, to the extent 
described by the witnesses. The defendants were found guilty.' A rule 
nisi for a new trial having been discussed, the Court held the direction 
of the learned Judge right, and sustained the verdict. The grounds of 
their decision proceeded upon the principle of extinguishment. For, 
admitting that a right of navigation had existed, still, judging from the 
manner in which it had been neglected by the public, and from the length 
of time during which the obstruction had lasted, it could not be presu- 
med otherwise than that the rights of the public had been lawfully deter- 
mined. The original right most probably arose from the flux and reflux 
of the tide, by which the channel became navigable. But if the sea 
retreated, or the channel silted up, so as to preclude navigation, the public 
user would be destroyed by the operation of natural causes. Arising from 
natural causes, the right would thus determine in the same manner. And 
again, there would be an additional reason for this extinguishment, upon 
considering that another right, namely, the right of way, had been super- 
induced. The rule for a new trial was accordingly discharged.(A;) 

There may be an extinguishment both of public and private fisheries, 
although from different causes. 

(h) 22 Abb. pi. 93. Said by Thorpe to have been so a^adged in the Byre of 
Nottingham. (t) SchulteB, p. 121. 

(k) 4 B. ft G. 598, Rex v. Montague and others. As to the extinguishment of a 
towing path, see B. & A. 198. 

May. 1858—18 
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Supposing that lands become derelict by the sea, in this case (if the 
sea have retreated from a place it had overflowed), they either belong to 
the Crown or to the original proprietor, if he be able to prove the iden- 
tity of his property, by sea marks or otherwise. The right of public fish- 
ing, therefore, which existed on that spot previously to the recess of the 
water, must ex jure naturse, be extinguished. If the ocean retire, and leave 
certain lands dry, which the Crown is entitled to claim, by virtue of gene- 
ral occupancy, and after some years the place in question be again over- 
flowed, the public right might be said to have been suspended during 
TiiQfim ^^** period, and to have revived upon the *return of the tide. So, 
^ -J again, if the Crown think fit to make a grant of lands to be re- 
claimed from the sea by artificial means, as by embankments, &o., the 
right of fishing becomes, ipso facto, extinguished, so soon as this grant is 
carried into execution. And if the sea break in again, or if the condi- 
tions of the grant be not complied with, the general public right will re- 
vive; although, possibly, in this latter case, the user of the fishery might 
be destroyed. 

So in a creek of the sea, if the channel slit up, or the sea retreat, the 
same extinguishment will operate ; for the public right havingarisen ifrom 
natural causes, would then be determined by natural causes also.(/) And 
an act of Parliament, or a writ of ad quod damnum, or, possibly, an order 
of commissioners of sewers, would extinguish a fishery of this publio 
upon the same principle as a right nature, of navigation would be thereby 
taken away.(m) 

A private right of fishing may also be destroyed in various ways. It 
is hardly necessary to observe, that an alteration in the channel of a river 
would extinguish the right upon that particular spot, although, in most 
instances, a party might follow the changed course of the river. For ex- 
ample, in a case of demise, the lessee might follow his fishing, under such 
circumstances, to the extent of his lessor's land. 

So, again, if an island rise up in a river, the right of fishing is, of 
course, extinguished on that spot ; for a fishing being a privilege insepara- 
bly connected with water, it must terminate when the subject to which it 
owes its origin is destroyed. (n) And so, again, it would be if a river 
should become dry; the right would be extinguished by a natural 
cause.(o) 

A private fishing in a public water may be extinguished by abandon- 
ment ; that is, by sufiiering the public at large to participate in the en- 
joyment of the stream. And a right of this kind is not so entire but that 
it may be lost as to part, and preserved as to part. Thus, in trespass for 
breaking and entering, an exclusive oyster fishery was claimed in Bum- 
ham River (which is navigable, and an arm of the sea), and the defend- 
ant shewed in evidence a custom for all the King's subjects to catch 






(l\ See 4 B. & C. 603, by Bayley, J. (m) Ibid. (n) Schultes, pp. 96, 97 

Id. p. 30. 
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floating fish there, without interruption. He contended upon this, that 
a fishery must be entire, and that the exclusiye right *wa8 thus r^oqii 
disproved. By Heath, J. Part of a fishery may be abandoned, L '** J 
and another part, of more value, may be preserved. The public may be 
entitled to catch floating fish in the Kiver Bumham, but it by no means 
follows that they are justified in dredging for oysters, which may still re- 
main private property. (|>) 

Being a part of the profits of the land, a private fishery may also be 
extinguished by unity of possession. Thus it is said, in a case where 
watercourses were distinguished from ways and commons, in respect of 
their incompetency to be extinguished with the former, that the same law 
was of fishings also ; that is, that they should be extinguished by such 
unity, (y) 

We come now, in proceeding with the subject of extinguishment, to 
consider under what circumstances a mill may be altered, and in what 
cases it will lose its customary privileges by the change. And upon 
this point it is worthy of observation, that if the quality of a mill be 
altered, the act itself will work an extinguishment as far as its ancient 
privileges are concerned ; but that the erection of a new mill of the same 
description will not have the same effect, especially if it be raised upon 
the site of the old one. To illustrate the first position needs very little 
research, because by varying the nature of the building, the tenants and 
inhabitants of a manor would lose the benefit which formed the considera- 
tion for the exclusive payment of toU. The following case is very appo- 
site^ although it related to a breach of covenant, and not to the cessation 
of customary rights. The mayor and citizens of London covenanted to 
find eight men to grind every day in Bridewell Mill, which they let to 
the defendant ; and they agreed, that if they failed therein, the defendant 
should retain so much rent out of the sum which he had promised to pay 
them for rent. The defendant pulled down the corn mill, and made it a 
horse mill, but refused, nevertheless, to abate the covenant which had 
been made with him, insisting that he had a right to retain for rent the 
sum which the wages of the eight men would have realized. But the 
Court held, that the lessors were discharged by reason of this alteration of 
the mill, that the conversion was waste, although for the lessors' advan- 
tage, and that the same law would be, if a com mill were converted into 
a fulling mill.(r) 

So where the lord of a manor had two mills, where the tenants r^oqo-i 
*and resiants were bound to grind by custom, but they might ^ -J 
take their corn to either, at their own option ; it was held, that the lord, 
by pulling down one of the mills, had suspended the custom. («) 

However, the building of a new mill occasions not any extinguish- 

(p) 1 Campb. 309. 312, Rogers v. Allen. 
(q) In the great case of Sury v. Pigot. Poph. 170. 

(r) Ore. Jac. 182, The City of London v. Greyme. S. 0. Mo. 877. 2 Ro. Ab. 
814. 

(«) 2 B. A( G. 841, Bichardson and another v. Gapes. 
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ment, provided it be of the same kind. So that if the ancient mill be 
aliened, or if it fall, the lord may erect a new mill in another place with- 
in his manor, the tenure in such cases being to do suit to the lord and 
mill generally, and not to any particular mill.(<) 

It seems that enfranchisement of the mill will not put an end to the 
privilege. Upon a bill filed in the Exchequer, a custom was shewn with- 
in a manor held of the King in fee-farm, that all the copyhold tenants 
should grind all their com and grain baked and brewed within their 
ancient copyhold messuages, at a copyhold mill within the manor, and 
not elsewhere. The plaintiff Snoak was tenant for life of this mill in 
right of his wife, and the plaintiff White had purchased the freehold and 
inheritance. The defendant had erected another mill within the same 
manor, at which many of the copyhold tenants had ground their corn. 
Upon this the Court held, that the purchase of the freehold and inherit- 
ance of the copyhold mill, had not destroyed the copyhold for the life 
during which it was held ; that the reversioner of the freehold of the 
copyhold was subject to the King's fee-farm rent, but not the copyhold 
during the life of the wife ; and that the copyholder for life, therefore, 
should have no benefit as fee-farmer. The decree against the defendant 
was, that he should not withdraw or take any grist from the other 
mill.(u) 

With respect to a mill in gross, if the suit be by custom, a severance 
from the manor will not affect its privileges ; but if it be by tenure only, 
the severence works an extinguishment. A case occurred where a mill 
entitled to suit was severed from the manor, and it was held not to lose 
its ancient right. Thus, an abbot had a mill within the King's manor, 
and all the inhabitants were bound by custom to grind their corn there. 
The King granted the manor over, and by the dissolution of the abbey 
the mill came to the Grown, upon which the King granted it amongst 
other things in fee-farm. The resiants and inhabitants were decreed to 
grind at this mill, notwithstanding the severence as though it had con- 
tinued to be a prerogative mill, and appertaining to the King's manor, 
r*9Q^'1 ^^' there of common right *all the tenants of the manor ought to 
I- J grind their com, and by custom all the inhabitant8.(i;) 

The contrary is the case when the suit exists by tenure. As where 
tenants held by fealty and suit to the lord's mill, and the lord aliened 
the mill, together with the suit of the tenants. The vendor then died, 
and his son considering that the tenants could not do suit to him who 
had not the manor, built another mill on another part of his demesnes, 
and thus regained the ancient suit. Because it was said that no man 
can have suit to his mill by reason of tenure, if it be not of com grow- 
ing in certain land within his seigniory.^to) 

(t) 4 Rep. 88. (tt) Hard. 176, White r. Snoak and others, plaintiff^, ▼. Potter. 

(v) Hard. 21, Currier v. Crjer. 

(w) 4 Rep. 88, referring to It E. 3. 67. 29 E. 3, 12. 
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Nor will unity of possession destroy these appurtenant rights. In a 
case where the usnal custom was set up, the defendant did not attempt 
to deny the original liabilty ; but he gave certain ancient deeds iu evi- 
dence by which it appeared that King James I. became, and was at one 
and the same time, seised in his demesne as of fee, in right of his Crown, 
as well of the said mill as of the said messuage, which the defendant 
occupied ^during the time mentioned in the declaration. It was, conse- 
quently urged that the plaintiff's right to have suit under these circum- 
stances was gone by reason of the unity. But the Court entertained a 
different opinion. Willes, C. J. : " We are not quite agreed whether 
the word seisin implies possession ; but if it does, we thing it docs not 
destoy the custom ; because we take it to be a custom not annexed to 
the estate, but personal to the inhabitancy. And therefore, taking it for 
granted that seisin implies possession, it does not imply inhabitancy : 
and if the King did not inhabit the house (which is not stated, and it 
cannot be presumed that it did), it is not such an unity as will affect the 
present case." The learned Chief Justice added, << it was plain that the 
custom could not have been annexed to the house, for the ancient houses 
only could have been affected by it, whereas a man living in a newly 
built house would be clearly liable ; it might, therefore, be called lex 
loci." The plaintiff had judgment to recover. (x) 

« 

It will be found upon examination, that some principles of extinguish- 
ment which affect other rights, do not apply to watercourses. The latter 
are incorporeal hereditaments of a very perdurable nature ; they survive 
notwithstanding alteration or nonuser equally with rights of common or 
rights of way ; * while on the other hand, unity of possession, p^nQ ,-i 
which is fatal to the other privileges, leaves the watercourse sub- 1* -I 
ject, upon a division of property, to the same claims as before. There 
are modes, however, of defeating this right as well as others, as by suing 
out the writ of ad quod damnum, or by an act of Parliament. Such a 
neglect also, as we have seen, will extinguish a public right of this nature, 
will be subversive of the private right, after such a lapse of time as may 
bar an entry, and render the remedies by ejectment or assize unavailable. 
For although true it is, that being an incorporeal privilege, and collate- 
ral to the land, it cannot be divested by nonuser ; yet that rule rather 
there refers to cases where has been no adverse possession of the place to 
which the right, whatever it may be, originally belonged. If it be append- 
ant to land by a temporary neglect, the vested estate or interest therein does 
not cease its connection with the land of which it is an appurtenance ; 
or if enjoyed in gross, the nonuser, provided there be no adverse posses- 
ion^ will not work an extinguishment.(y) 

And so if the inhabitants have a customary right of watering their 
cattle at a certain pool, the custom is not destroyed, although they do 

(z) WilleSy 664, Drake v. Wiglesworth ] and see further on the subject of mills, 
LnttreU's case, 4 Rep. 87. Poph. 172. 2 Show. 141, and post in this Chapter, 
(y) See 5 Rep. 124 (a). 3 Cro. Dig. 92. 
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not use it for ten years. Nevertheless, it becomes of course more diffi- 
cult of proof. But if the right be discontinaed, although for a single 
day, the custom is gone.(z) 

Passing by the method of extinguishing a watercourse by act of Par- 
liament,(a) (a course too clear to need further observation), we proceed 
to mention the ad quod damnum writ. And in this case it is equally 
certain , that if upon the return of such a writ, the stoppage of a water- 
course should not appear to be to the injury or prejudice of any one, the 
King may license an extinguishment by those means, as he may destroy 
an ancient highway by virtue of the same writ. (6) 

It has been said, that accidents which would destroy a way, or a com- 
mon, will not affect a watercourse. Unity of possession is one of these. 
Thus in the case of the gutter. Two persons had tenements adjoining 
to each other, the one had a gutter in the land of the other, and both 
tenements subsequently fell into the same hands. They were then again 
divided, and the defendant having stopped the gutter, the plaintiff 
counted on the custom of London, averring that no man could meddle 
r*9Q^1 with a * watercourse where there were adjoining houses, although 
I- -I the stream might be upon his own land. And it was considered, 
that the gutter had revived after the severance, because of the necessity 
of the thing. (c) So in another case of a gutter, where a party was 
seised in fee of the place where the eaves were, and was possessed of a 
term of 500 years in another place where the easement was enjoyed, it 
was held, that this unity of possession did not destroy the privilege, but 
it was merely suspended, ready to revive upon the severance. And 
although the plaintiff in this case had raised a wall from whence the 
water fell upon the defendant's land, it was held to make no differ- 
Qnce.(d) « Since the alteration the drops have to fall from a greater 
heigh t."(«) Besides the ground above mentioned for holding that the 
easement revived, there seems to be another, and, indeed, the true one, 
which was not adverted to at the Bar, nor by the Bench. A gutter like 
this is of necessity. Its existence is several, and, like a watercourse, is 
indepcndant of the soil, and is thus unlike a common, way, or rent^ 
which latter perish by the unity of the easement. The sheriff cannot 
give possession of the gutter, nor can ejectment be brought for it, and 
although it does not begin like a stream ex jure natures, it yet partakes 
of the necessity above mentioned. It can only be extinguished by a 
manifestation on the part of the owner of the united property, that he 
will no longer enjoy both together, as if he should cut the pipe, and so 
scatter the stream, thereby at once dissolving the alliance. The same 



f: 



(z) TomlinSy tit. Castom. 

fa) " By a law a watercourse may be diverted." Vaugh. 339. 

ib) Vaugh. 341. 

(c) 11 H. 7, 25. Bro. Bxting. citing S. C. pi. 68. S. P. Hob. 131, by Hobert, 
C J. 

id) 2 Cr., M. & B. 34, Thomas v. Thomas and another. 

(e) S. G. by Alderson B. S. P. as to snspeDsion. 9 C. Ac P. 47, Clay t. Thack- 
rah. S. G. 2 Moo. & Rob. 244. 
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docfcrine has been sabsequentlj affirm6d.(/) For things which have an 
ezistance during the unity, are not extinguished by the unity. And thus 
a common or a way, or a rent, become thereby extinct, since their exist 
ence ceases upon the union of estates. But this is not so with a watercourse. 
For it was laid down in an old case, that a precipe quod reddat would 
lie for an acre of ground covered with water, or a prascipe quod reddat 
generally for one acre of land.(^) And so again, it has been deter- 
mined, thut ejectment cannot be brought for a watercourse, for that 
livery of seisin cannot be made of of it ; it delays not, but is for ever 
flowing, and the writ of habere facias possessionem cannot be issued re- 
specting ii,(h) These cases prove its separate existence, notwithstanding 
an unity of possession 3 but a decision took place, a few years afterwards, 
by which the doctrine as *above stated was fully confirmed. r^Q/>-i 
The plaintiff declared in case for stopping his watercourse, and ^ -I 
the defendant shewed an unity of possession in his plea, justifying the 
destruction of the water course upon that ground. The plaintiff de- 
murred, and the Court after a long argument, and much consideratioD, 
gave their judgment in his favour.(t) A distinction was taken between 
a way, or common and a watercourse, because the former begin by pri- 
vate right, as by prescription, or assent ; they are particular benefits to 
take part of the profits of the land ; and so upon unity, the greater pro- 
fit drowns the less; but it was said, that a watercourse has its origin in 
neither of the above ways, for it begins ex jure natura, and cannot be 
averted. (^) And by Doderidge, J.; if one have a mill, and a water- 
course unto it, and sell the land, the water may not be stopped, being 
there of necessity, and the same hath a continual running.(^) The au- 
thorities in the Year Books, which are cited above, were also mentioned 
on the plaintiff's behalf. Nevertheless, it seems, that if the owner of 
the property declare his intention that he will not enjoy the land and 
watercourse together during the unity, it may be thus extinguished. As 
where one had a stream of water running through a leaden pipe, and 
then sold the land, on which the purchaser cut and destroyed the pipe ; 
by this act the watercourse became extinct, because the proprietor had 
declared an intention that it should no longer be enjoyed within the 
land.(m) 

The. same rule might apply to the pulling down of mills, houses, &c., 
to which an easement of this kind might form an appurtenance : but the 
mere alteration of the premises entitled to the right will not work such 
an extinguishment. Thus, by Mr. Justice Periam, if a man hath a mill 
uid a watercourse time out of mind, which he hath used to cleanse, if 
the mill fall down, and he set up a new mill, he shall have the liberty to 

(/) 16 Mees. k W. 484, Pheysey v. Vicaiy. (ff) 12 H. 7, 4, by Varisor. 

(A) Yelv. 143, Ghallenor v. Thomas. 

{•) Poph. 166 Sury ▼. Pigot. Latch. 153, S. 0. Palm. 444, S. 0. Noy. Rep. 
84, 8. C. 3 Bulst. 339, S. C nom. Shuy v. Piggot. Sir Wm. Jones. 145, S. 0. 

Ik) By WhiUock, J., 3 Bulet. 340. (I) 3 Bulst. 340. Poph. 168, 172. 

(m) Palm. 446, Lady Browne's case, cited by Doderidge, J., Noy. Rep. 84, S. G 
cited. 
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cleanse the watercourse as he had before, (n) Agaio, an action^ was 
brought for injuring a watercourse, and the declaration stated, that the 
plaintiff was seised in fee of two old and ruinous fulling mills, that he had 
enjoyed a stream of water from time immemorial, and that during all 
that time there had been a bank to keep the water within the current, 
that he subsequently pulled down the fulling mills, and erected two com 
r*9071 *^^^^ ^^ their room, and that the defendant broke down his 
L J bank, and so diverted his water. A verdict having been found 
against the defendant upon not guilty, errors were assigned : 1. That a 
watercourse which had been possessed in respect to fulling mills could 
not be prescribed for in respect of grist mills, and that the plaintiff had 
consequently destroyed his prescription. But the Court affirmed the 
judgment, thereby holding, that the plaintiff might alter his mill in any 
respect according to his pleasure, provided he did no injury to ano- 
ther person. It was said, that the mill was the substance, and that the 
addition only demonstrated the quality ; and that the alteration regarded 
the quality, and not the substance. (o) 

The same law applied, as holden by the Judges, to conduits, water- 
pipes, and the like.(p) There was another error asigned against the 
prescription upon a point of pleading, which will be mentioned in 
another page. ((7] Neither an alteration of the place, therefore, to which 
the watercourse is an appendancy, nor an unity of possession, will operate 
to defeat a claim of an easement so necessary as an accustomed flow of 
water. However, a mere easement may be extinguished, as the right to 
repair banks, (r) 



[•298] *CHAPTER XL 

OP INCIDENTS TO RIGHTS GONNEOTED WITH WATEB. 

This Chapter will be set apart to the consideration of several inci- 
dents which accompany the possession or exercise of rights connected 
with water. One of the chief of these is toll; and it will be found 
desirable to enter fully upon this topic, as many questions of importance 
have arisen. It is only necessary to mention the disputes concerning 
canal tolls as a proof of this assertion. 

Very nearly allied to this point, is the liability to pay dockage duties, 
which will follow immediately after tolls. 

in) Oodb. 97. (0) 4 Rep. 86, Luttrell's case. See Hatt. 58. 

p) Id. 87. (q) Post, Chap. XII. 

r) 9 C. A P. 47, Clay v. Thackrah. S. C. 2 Moo. k Rob. 244. 
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We shall next propose to collect the cases which have been determined, 
on the rateabilitj of certain rights of the nature above alluded to, as fish- 
eries, canal tolls, dock duties, water-works, &c. 

Some of these properties are liable also to the burden of rent-charges 
in lieu of tithes. It will be our duty to point out the distinctions which 
exist between such rights or profits as have been deemed open to this 
charge, and those which are exempted. 

Other matters, such as considerations respecting settlement in certain 
eases, dower, distress, and devise, will then be touched upon. And 
although all these incidents do not, of course, belong to every individual 
right above notice^, some are, nevertheless, attached to one species of 
privilege, some to another ; and the course pursued is to represent each 
of these under its proper head to the reader. 

Rights of water are not in general liable to tolls. Indeed, it may be 
laid down as a principle, subject to certain qualifications, which will be 
stated by and by, that public waters are exempt from any claim of this 
kind. They are the birthright of every man, and a duty cannot, there- 
fore, be imposed in respect of such *privileges.(a) If indeed, a r«oQq-i 
subject receive some particular benefit, as going over a bridge, L J 
coming into a quay, wharf, or port, a toll may be demandable;(&) but, 
to use the words of Lord Chief Justice Hale, if any man will prescribe 
for a toll upon the sea, he must allege a good consideration, because by 
Magna Charta and other statutes, every one has a right to go and come 
upon the sea without impediment, (c) And an act of Parliament will of 
course be effectual to enforce a toll any where within its operation. 

Evil, or outrageous tolls, as they were called, were forbidden expressly 
by very early enactments. Thus it was ordained by the great charter, 
that all merchants, unless otherwise prohibited, should ^' buy and sell 
without any manner of evil tolls, by the old and rightful customs, except 
in time of Ym."{d) The position above stated as to toll, is not confined 
to public waters, (although we have only to do here with the cases which 
concern that particular subject,) it is an universal rule, that toll-thorough 
is against common law and right, and that it cannot be supported by 
usage. (e) It can exist only by prescription or grant, and a particular 
consideration for exacting it must be shewn. 

Hence it follows, that no toll is demandable for vessels navigating the 
high seas. The sea has been called << the great highway of the world,'' 
and it is common to all. This freedom is, however, subject to two excep- 
tions : the first arising from benefits done to the community at large, 

(a) And although a man may have amends for a trespass in unloading upon his 
grounds, he may not take any thing as a certain common toll. One M. was fined 
one hundred marks for so doing. Hale de Port, p. 61, recognised, 6 B. ft A. 296. 

(b) WiUes, 116. (e) I Mod. 106. (d) 9 H. 3, 30. See also 3 Ed. 1, c. 31. 
(e) Willis, 116. 
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which form a just consideration for a toll; and the second, proceeding 
from legislatorial provisions. 

Thus^ where private exertions have sacceeded in forming a harbonr, or 
port.(/) or qaay, so as to be beneficial to the community at lai'ge, the 
case is different ; and upon many occasions where the accomodations is 
made upon the land of the party demanding toll, it is a toll-traverse, 
which implies a consideration. 

r*Sn01 *^^6f 6 was prescription for toll in consideration of maintaining 
L -la certain quay, and a bushel of salt had been immemorially taken 
from every ship which came laden with salt into Slipper Point. The ship 
in question came within Slipper Point, and was destrained for the toll. 
It was contended, that the avowry could not be supported for want of a 
meritorious consideration ; and although the Court were of that opinion, 
and so against the prescription, yet they distinctly held, that had the pre- 
scription been for a port, it would have been good. ' 

Here the prescription was for a wharf, not for a port; and it was thus 
dearly recognised, that a toll upon the sea could not be required. (^) 
And by Wylde, J., if a ship be driven in by stress of weather, and goes 
out again the first opportunity that presents, shall that ship pay?(A) 
<< The avowant," said Hale, C. J., << may as well prescribe to the confines 
of France."(i) 

Again, a custom was alleged, that the mayor and burgesses of Newcas- 
tle had been accustomed from time immemorial to repair the port of their 
town, and that they had been used to have a toll of fivepence per chaldron 
for all coals exported. The Court considered this a very reasonable 
custom ; for without ports there would be no navigation, and without a 
duty the port would not be repaired. It is worthy of observations, that 
the making of a port is a consideration for toll.(7f) 

Thus in assumpsit for the weighage of goods brought into the Port of 
London, it was objected, that there was no consideration for the duty. 
But as the defendant had the liberty of bringing his goods into port| 
which is a place of safety, it was resolved, that the consideration was 
implied.(/) 

And the same law was understood in a case reported by Lutwyche, 
though not that expressly decided, namely, that the owner of a port might 
have a toll by prescription, without alleging any consideration.(m) 

(/) It is not the design of this work to treat of ports, harens, or of roads, far- 
ther than as the mention of these subjects incidentally occurs. It has been the 
Author's object to separate the laws relating to navigation as much as possible 
f^om this work. 

(ff) 1 Mod. 104, Warren t. Prideanx. S. 0. 3 Keb. 249. 276. S. 0. Sir Thos. 
Raym. 232. S. 0. 2 Lev. 96, nom. Prideanx t. Wame. S. 0. 1 Freem. 356, nom. 
Prideanx v. Wame. (h) 1 Mod. 106. («) Thos. Baym. 233. 

(k) 1 Lord Baym. 384, Vinkensteme y. Ebden. 8. 0. 1 Salk. 248. 

(l) 3 Lev. 37, Mayor, to. of London y. Hunt. S.P. 2 Wils. 95, The Mayor of 
Bxeter v. Trimlet. (m) 2 Lntw. 1619, Wilkes v. Kirby. 
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*Bttt (he doctrine was folly established in a subsequent case. r«oAi-t 
The Mayor and Corporation of Yarmouth precribed to have sl ^ J 
toll, called measnrage, from every merchant exporting corn or grain from 
the Port of Great Yarmouth to ports beyond the seas; but the considera- 
tion was not set forth. There was a demurrer, and it was said, that there 
could not be any thorough-toll without a special consideration ; but the 
Court were of a different opinion. They said, that the port was a self- 
evident convenience to the merchant, and that the making it was of itself 
a con8ideration.(n) 

There may also be a prescription to take toll for keyage, or bushel- 
age, (o) and wharfage ;(^) but as those franchises evidently concern a 
right enjoyed upon the land, they are merely alluded to here by way of 
illustration. 

A toU-thrbugh may consequently be exacted from ships in respect of a 
port or harbour, because there is a consideration, which is so obviously 
for the public good, that the merchants are bound to compensate the 
owner of the port for the shelter which it has afforded to their vessels. 

For the same reason as that which we have given respecting the sea, 
namely^ that the navigation of it is common to all the King's subjects, 
there cannot be any toll upon a public navigable river. This rule, how- 
ever, may be qualified in like manner with the other, as we shall present- 
ly observe. 

The first case we shall mention was a special action upon the custom 
of wharfage and cranage in the City of Norwich. The declaration stated 
that there was a common wharf with a crane to it, and that there was a 
custom for all goods brought down the river, and passing by, to pay a 
duty. It was objected, that this claim of toll was bad, being for toll- 
thorough. If, s^d Mr. Justice Twisden, they (the citizens) had unladed 
at the quay, they should have paid the whole duty, or even had they 
done so at some other place within the city, there might have been some 
reason for the charge, or had they cleansed the river. The learned Judge 
added,(^) that there had beeu a toll claimed at Gravesend for boats 
lying in the River Thames, which had been adjudged ill by Parlia- 
ment. 

*The judgment of the Common Pleas in favour of the toll was r^oAo-i 
rever8ed.(r) L J 

This freedom from toll was again solemnly established in a great case 



(n) 3 Burr. 1402. Mayor of Tarmouth y. Eaton. 
0) 2 Str. 1228, Sargent v. Beed. S. G. 1 Wils. 91. 



p) 1 Cowp. 47, Colton v. Smith. 

[q) ThU was said by Coleman, counsel for the defendant, according to the report 
in ventris. 

(r) I Mod. 47, Haspurt y. Wills. S. G. 1 Yentr. 71. S. G. 1 Sid. 454, nom. 
Heshord y. WiUs. S. G. 2 Keb. 624. 665. 
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where the plaintifiis, the Lords of the Manor, sought to exact a toll for 
the passage over a public river which flowed through their manor. Thej 
declared, that the town of Nottingham was an ancient town, and the 
Manor of Nottingham an ancient manor, being immemorially parcel of 
the County of Nottingham. That the River Trent was an ancient navi- 
gable river, and that the Mayor and Burgesses of Nottingham had always 
taken a toll from every boat laden with goods navigated on that river 
through the manor. They also declared for a toll for passing through a 
bridge. The jury found a special verdict, affirming for the most part the 
matters in the declaration. There were three objections to the plaintiffs' 
claim ; but as the second was the principal, and that on which the defend- 
ant prevailed, namely, because the prescription was a void prescription, 
we will confine ourselves to that only. The Court considered the river 
in the light of a public highway, and said, that as both reason and autho- 
rity militated against any claim of toll for passing along a public road, 
the same rule must apply to an ancient navigable river. The Court ob- 
served upon the distinction between a public and a private right, the lat- 
ter might be presumed to have a reasonable commencement ; but let that 
test be applied to the general privilege, and it will be found that it must 
begin by agreement. Then who could agree for the subjects of England ? 
They could not consent to part with their rights, nor could they be 
deprived of their rights, any otherwise than by act of Parliament, in 
which the consent of every one is implied. This was not a toll 
traverse, for toll was demanded for nothing else but navigating on 
the River Trent, and it therefore became necessary to shew a par- 
ticular consideration. The Judges were very clearly of opinion 
that the prescription could not be supported. («) Neverthless, the 
Court in this last case made use of some expressions recognising the 
qualification of the rule above-mentioned. For they said, that coming 
into a port, or landing on the plaintiff's manor or quay, or coming to a 
wharf, would be particular benefits, and thus would distinguish the case 
from toll- thorough. (^) And thus it follows, that there are two oases in 
which a toll may be had upon a public river ; first, where a sufficient con- 
P4^qAQ-| sideration appears, and, secondly, where the ^nature of the benefit 
L *'• is such, as to imply a consideration. As to the first, an action 
was brought by the Mayor and Burgesses of G-loucester, for toll in respect 
of every boat passing by the river, and the claim was allowed. (u) It 
must be presumed, that some sufficient consideration appeared. 

Qtu) warranto was brought against the Corporation of Boston for de- 
manding toll- thorough. They justified the demand by reason of a con- 
sideration for repairing a bridge and pavement, and also a sea-bank ; and 
the Court held upon this, that although toll-thorough could not be claim- 
ed as such, without more, yet as here it was founded upon a consideration, 
it should be deemed good.(t;) On the other hand, case was brought 

U) Willes, 111, The Mayor, Ac. of the Town of Nottingham y. Lambert 
\i\ Id. 116. (tt) 21 H. 7, 16. 

(v) Sir William Jones, 162, Roy v. The Corporation of Boston. See Gro. EL 
711, by Popham, C. J. 



IM0IDSNT8 — TOLLS. 285 

againsi & defendant for carrying his barley over a certain bridge without 
paying toll. The claim was for toll-traverse, and no consideration was 
shewn. It was urged for the defendant, that no action lay in this case 
without shewing title and consideration ; but the Court observed, that the 
consideration would appear upon the evideuoe, and that the declaration 
need not contain such title, &o.(to) This last case, iudeed, was said to be 
founded upon a private right of toU^raversSf and it is desirable to attend to 
the distinction, that strickly speaking, toll-thorough is for passing highways, 
bridges, ferries, &c., which are public; but toll-traverse for- such a pass- 
age over private ways.(x) And yet, although a port may be created by 
the exertions of individuals, toU-thorough may be demanded in respect of 
it, as we have seen. Toll-thorough, and toll-traverse, are said to have 
been used promiscuously in our books ;(^) and, if so, any difficulty which 
may arise, in consequence of an apparent confosion of the public and pri- 
vate right, will be obviated. For example, in the case just now quoted 
from Levins, where the claim was of toll for passing over the Bridge of 
Ware, if it were a public bridge, (as it was most probable), toll-thorough 
in strict language, and not toll-traverse, was the right toll demanded, 
because of the public place. And although a consideration would be im- 
plied from evidence of the repair of such bridge, yet the liability, by im« 
plication, applies equally to the one and the other toll, as we have proved 
in the case of the port. 

Secondly, a toll may be exacted both upon the sea, and also upon rivers, 
under the sanction of acts of the Legislature. 

*It will not be attempted here to set out the different statutes r«QA4-i 
which impose tolls or dues of various kinds. The principle on ^ ^ 
which, however, they seem to be founded, is, that ships shall have an 
equivalent, or advantage, before they can be legally subjected to duties. 
And so, in the case of Ramsgate Harbour, where a vessel passing on the 
north-east side of Godwin Sands, and not through the Downs, had 
the duty imposed upon her ; it was held, on action brought, that there 
was no pretence for the charges, because the ship had received no benefit 
from the harbour. (2;^ This last case was cited with success upon a subse- 
quent occasion, where' the same point was discussed; and DeG-rey, C. J., 
said, that the question was, whether the ship had come into such a situa- 
tion as for it to be in a probable capacity of receiving aid from the harbour 
of 'Ramsgate 3 but the other Judges, although they agreed as to the points 
in the case, thought that the rule laid down by the Chief Justice was too 
general. (o^ So again, it is well known, that the beaconage and light- 
house duties demanded by the Corporation of the Trinity House are au- 
thorised by Parliament, by reason of their evident utility. But there 



I: 



w) 3 Le7. 400, Steinson v. Heath. (x) 1 Sid. 454. 

y) 1 Mod. 232, by Majnard, Serjeant, arg., to which the Court acceded. 

a) 4 Barr. 2258, Matson t. Scobell. 

a) 2 Sir Wm. Bl. 764, Poole t. Jonson. 
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mast be some benefit aocming to the vessel chargeable for the dues de- 
manded bj the corporation. A question was made whether British bmlt 
ships, the property of British subjects, were liable to pay for passing by 
the Eddystone, and other lighthonses in the Channel, when sailing from 
one foreign port to another, and not haying touched at any port in Great 
Britain or Ireland. The act relied upon in favour of the imposition, laid 
the duty on ships inward or outward bound ; and the Court said it was 
most evident, that the claim must be confined to vessels either departing 
from, or touching at British ports. Foreign ships could not be called on 
for the duty under such circumstances ; and it would be a breach of pub- 
lic policy to inflict a burthen upon our own vessels, to which foreigners 
are not subject. Judgment was given against the Trinity House.(5) 

So where a ship was chartered for the transport service, a temporary 
ownership was held to pass to the Crown, and, therefore, a nonsuit was 
entered in an action of assumpsit for tolls. (c) And where the proprietors 
of a lighthouse were empowered to take tolls, the exception of his Majesty's 
ships of war was held not to warrant the inference that other ships be- 
longing to the Crown were chargeable with toll. The exception might 
have been ex majori cautela,{d) 

P^oAc-i '^The long enjoyment of tolls lays a foundation for a good con- 
I- J sideration in respect of them.(e) 

The exceptions from these tolls are pointed out by particular statutes, 
and vessels employed in his Majesty's service are usually exempted from 
the duty. It was once made a question whether vessels hired by the 
Postmaster Gkneral to carry the mails and dispatches from Dover to 
Calais and Ostend, could be said to be vessels within the exception of 
an act which imposed a tonnage on all ships coming into an harbour of 
Dover unless employed in his Majesty's service. The collector of the 
rates for the port having seised the plaintiff's telescopes, trespass was 
brought in order to try the right. It was* urged for the defendant, that 
the vessel in question was the private property of the master, that the 
employment of the Crown was partial, for that with the exception of car* 
rying the letters and public despatches, the vessel was not in the employ 
of government. But the Court observed, that there were two exemptions, 
1st, of all vessels belonging to his Majesty, and, 2ndly, of all such as 
\ should be employed in his service. Now here the captain was appointed 
by the Postmaster General. The appointment stated the vessel to bo 
employed in his Majesty's service, and the captain was directed to obey 
such orders as he should from time to time receive from the agents of 
government. The latter stipulation was quite inconsistent with the right 

Ih) 3 T. R. 768, The Trinity House v. Sorsbie. 

(e) 4 M. & S. 288, Master of the Trinity House y. Clark ; and see 2 Ch. Rep. 689, 
Trinity Corporation v. Staples. 

(d) 1 B. ft Adol. 509, Smithett y. Bljthe. 

(e) 5 Q. B. 773, Mayor, &c. of Exeter v. Warren. S. C. Day. k M. 624. 
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of employment being in the captain. Judgment was therefore, given 
for the plaintiff. (/) 

But it is fitting that we should notice an enactment here, which for- 
bids the taking of exhorbitant toll upon the Thames. According to the 
preamble, a moderate and reasonable price might be taken from the 
owners of barges, boats, &e., at looks, wears, &c., for assistance in the 
passage. But the price of water carriage haying been raised, and divers 
abuses having been committed by the bargemen,(^) it was declared, that 
the justices for Wilts, Oloucestershire, Oxfordshire, Berkshire, and 
Bucks, should be commissioners for executing the act, five to be a quo- 
rum. They are to make orders at the quarter sessions, upon due exami- 
nation upon oath, for settling reasonable rates and prices in this matter 
within their respective counties, having regard to the ancient rates, as 
well as the necessary charges, of repairing such locks, &c. They are 
further empowered to make other orders concerning the navigation, and 
the locks, &c., together with the shutting them, &c., and also r«QA/>-i 
^respecting bargemen so as ' to prevent the abuses which bap- *- -1 
pened before the act. (A) Then, they have authority at their £aster ses- 
sions, to assess the rates in question, public notice being subsequently 
given in writing to the mayor, or other head officer, in every market 
town within the counties, of such rates and prices, and all other rates, 
&c. Should any owner of barges, &c., after such notice, take a higher 
rate than has been ordained, or should any person offend any regulation 
made in pursuance of the act, he shall forfeit 6^. for each offence, to be 
recovered by the party grieved, with double costs, in any action of debt, 
&c., wherein no essoin, &c.(t) 

Any one considering himself aggrieved by the rates of the justices, 
may appeal to the Judges of assize at Oxford, within one year after- 
wards; and the rule complained of may be confirmed, vacated or altered, 
as may be deemed convenient. (A;) The next section prescribes, that 
these orders shall be duly registered at the sessions, and shall continue 
in force for seven years, when made, or confirmed by the Judges. 
Locks, &c., are to be considered to be situate in the county where they 
are rated to the church or poor.(m) The act, however, shall not lessen 
the authority of the mayor, commonalty, and citizen's of London, or of 
any other corporation, or of any other person. (n) 

Lastly, every bargemaster, and owner of barges, &c., shall be answer- 
able for damages done by his crew to any wear, lock &o., and may be 
prosecuted, and, if found, guilty, the plaintiff shall recover his damages, 
together with ftill costs of Buit.(o) 

In speaking of canal tolls, it cannot but be evident, that they are 

'/) 5 B. fr A. 649, Hamilton t. Stow. 

V) 6 & 7 W. 3. c. 16, s. 1. 

[A) Sect. 2. (») Sect. 3. (k) Sect. 4. (I) Sect. 6. 

\m) Sect. 6, sect. 7, is repealed. \n) Sect. 8. 

[o) Sect. 9. This act is continued by 22 G. 2, c. 46. 
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chiefly regulated by the varioas acts of Parliament applicable to each 
canal, (p) And as the cases which have arisen were decided upon the 
construction of the several statutes relating to each particular subject, 
the general principle is rather to be gathered from the effect which the 
Courts have given to the enactments themselves, than from the decisions 
upon them. The principle seems to be, that the acts which imposes a 
toll shall be construed as strictly as may be proper; for to use the words 
of a learned Judge, << our construction may, perhaps, be inconvenient, 
but we cannot make a new toll/'(^) Therefore, the limits of places from 
whence the persons who undertake a voyage are to pay toll, are preserved 
r*^n71 ^°^^^^^^- Trespass was brought *for seizing the plaintiff's 
L -1 barge. The defendants pleaded the general issue, and they 
claimed an additional toll of one shilling per ton gross tonnage on coal 
and coke navigated upon a certain part of the Crompford Oanal. The 
words of the clause imposing the toll were these : << For all coal and 
coke which shall be navigated, carried, and conveyed upon any part of 
the said intended canal, from the place where the said canal, shall cross 
the River Amber, or from any place within two miles thereof, and pas- 
sing in the direction towards Cromford, the further sum of one shilling 
per ton.'' The plaintiff's barge had commenced her voyage at a place 
more than two miles from the point mentioned as above, she had been 
navigated on a part of the Cromford Canal, with coal and coke on board, 
within the specified distance, and she was passing in the direction towards 
Cromford. It was the opinion of the learned Chief Justice, (r) that the 
words << navigated from," meant a voyage from the place where the goods 
were loaded on board the barge. Now the place in question was not with- 
in two miles of the point specified in the clause, and therefore the ship 
was not liable to the additional toll. The court were of the same 
opinion ;(<) and it was said by Holroyd, J., that the words of such a 
clause must be perfectly clear, before a fresh tax should be imposed by 
their decision. (^) So, again, it was enacted, that the Monmouth Canal 
Navigation proprietors should not^ take a greater rate of tonnage than 
those of the Brecknock Canal. The latter, by a resolution entered into 
at an assembly, ordered a reduction of their tolls. The Monmouth 
Canal Company, conceiving this not to have been a regular proceeding, 
did not reduce theirs ) and it was contended on their behalf, that the ad- 
vantage or disadvantage must be reciprocal, and that this moreover, was not 
a legal reduction. But the Court held, that the plaintiffs could not ques- 
tion the validity of the resolution passed by the Brecknock Canal pro- 
prietors under their common seal, at least so long as the proprietors of 
the canal thought fit to submit to its validity. It would have been other- 
wise if the reduced toll had been taken fraudulently, and without any 
colour of authority. Judgment was given for the defendants. (u) 

{p) A canal act is not necessarily a public act. 1 Moo. k Malk. 421, Brett t. 
Beales. 

(q) 3 B. ft A. 140, Bayley, J. 

(«) 3 B. ft A. 139, Brittaln v. The Cromford Canal Company. 



Sr) Abbott. 
t) Id. 141. 
tt) 4 B. ft A. 



453, The Company of Proprietors of the Monmonthshire Canal 
Navigation t. Kendall and others. 
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Hevdy again, the pnadple of a sMet tdkmMM U> the a«li of Parlia- 
ment was followed. 

Aoanal actordainedi ihntiio boat xiangating thereon of a lesB Iwr*- 
then than twenty tons, w which shooM not hare a loading- (rf twenty tons 
on board) should be allowed to pass through any of *the locks r^QAo-i 
without paying tonnage equal to a boat of twenty tons. No toil *- J 
was specifically imposed upon empty boats. Tonnage was demanded, 
however, in respect of empty boats, and assompsit was brought to recdyer 
i>aok money so paid. There were two decisions upon this question 2 upon 
the first occasion, the Court gave judgment in &TOur of the toll; but 
they subsequently came to a different conclusion. The principle adopted 
in the Iset case, was conformable to that stated above, namely, that those 
who seek to impose a burthen upon the public, should take care tfiat their 
claim rests upon plain and unambiguous language. The fact was, 
that boats of a greater burthen than twenty tons sometimes navigated 
with less than that quantity of cargo, so that the company were deprived 
of part of the ben^t whidli the Legislature intended them ; so that a 
subsequent act (the act in question) put boats of greater burthen than 
twenty tons, but carrying less than that quantity of cargo, upon the 
same footing as boats of twenty tons. As no toll^ therefore, was imposed 
upon empty boats, the Oourt gave judgment for the defendant^ who-ttpofi 
the last occasion, was sued in assumpsit finr tolls.(tttt) 

Certain tonnage was pennitted by an act to be taken for all coals, Ac, 
conveyed upon a canal. Manure, however, was exempted^ By another 
section, no boat was to pass though any lode unless it should pay a duty 
equal to what would be paid by a vessel, loaded with a burthen of thirty 
tons, or unless it should be retoning^ after having passed the canal, with 
a greater burthen than thirty tons. It war held, tint a vessel laden with 
tbirty^eight tons of manure, which had entered the canal and passed 
some miles along it, was not liable to any toll on returning through the 
lock empty, after discharging her cargo.(v) 

Griivel and materials for the repair of turnpike roads, aM liable to 
toll under a canal act imposing a toll on coals, lime, timber, hti6hij ^tone, 
and all other goods, wares, or merchandise whatsoever.(to) 

An alteration in terms, by calling goods light which were before con- 
sidered heavy will not vary the construction of an act of Parliament'. 

(utt) 1 B. & 0. 424, The Company of Proprietors of the liteda and LiTqppol 
Oainal T. Husler, S. G. 2 D. & R. 660, overruling 2 B. & A. 66, HoUlnsliead t: the 
same. 

A simple lockage duty of 5«. upon empty boats, was snbseqttentbf iihposed. 1 
B. k 0. 426, n. 

[v] 13 Mees. ft W. 114, Hall v, Grantham Canal Company, 13 L. J., Exch. 283. 
Jndgmetft a£Brmed. 14 Mees ft W. 880.' 3 Railw. Gas. 710. 16 L. J. Bxch. 63. 

S3 Railw. Gas. 724, n., Goalton t. Ambler. 
LT, 1868.— 19 
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P^AAA-i The jury foand in an action of debt, broogfat for ^certain rates 
I- -I and tonn^e, that hops, wool; and teasles, had been considered 
heavy goods : bnt that within the last ten years, such things were accord- 
ing to the onstom of the conntiy, deemed light goods. The canal act in 
question gave a higher rate of tonnage for light than for heavy goods. 
The Conrt observed, that the words <Oight goods'^ was a loose expres- 
sion ; but it was dear, that if the action had been brought a year after 
the passing of the act, a verdict must have been against the claim ; 
and, because the county had since chosen to consider those light, which 
were before heavy goods, the defendants could not be affected, inasmuch 
as they were not bound by any such change. Judgment was accordingly 
pronounced against the toll.(x) 

If a mileage duty be allowed by an act, and the company are pro- 
hibited in certain cases from taking more than a certain amount of gross 
toll, they are expressly deprived of the power of taking an uniform rate 
of tolls along their line. Judgment was, therefore, given in their favour 
upon a writ of mandamus, and demurrer to a traverse of the retum.(y) 

Upon auxiliaiy railroads made by individuals under the authority of a 
canal act, the tolb were not to exceed those of the canal company, which 
on limestone were 2^^. per ton. The company were empowered by agree- 
ment with the landowners to construct auxiliary roads, and to charge bd. 
a ton. The lessees of several iron works, and, amongst others, of B. 
works, having formed a joint stock company with other persons, con- 
structed a railroad connecting a lime quarry with the iron works and the 
company's roads. In the partnership deed of this railroad company there 
was a covenant by the lessees of the B. works with the other shareholders, 
so long as the covenantors should occupy the works of B., to procure all 
the limestone used in these works from the quarry, and to carry it by 
the said road, and to pay a toll of 6d. per ton. A bill was filed by the 
shareholders of the railroad to enforce this covenant against the purchaser 
of the B. works, with notice of the partnership deed. The Court held, 
that the covenant did not run with the land, and that the Court would 
not, by reason of the notice, give the covenant a more extensive operation 
than the law allowed, and that the covenant for securing 5d, a ton to the 
railroad was a fraud on the canal company.(«) 

f'^SlOn *^^ Court of quarter sessions is sometimes invested with 
I- J authority to control the disbursements of canal companies. 
Their power, in this case again, must be exercised in conformity with 

(x) 6 Taunt 151, The Gompiuij of Proprietors of the Staffordahire and Worces- 
tershire Oanal Nayigation t. The Company of Proprietors of the Navigation from 
the Trent to the Hersej. See 12 Ad. k El. 622, Fisher t. Lee, S. G. 4 Per. k D. 
447. 

(y)3 Railw. Oa. 1, R. v. Leicestershire and Northamptonshire Union Canal Com- 
pany. There were cited in the argument, B. t. Grand Junction Canal Company. 
Id. 14 ; and R. y. Glamorganshire Canal Company. Id. 16. This case was affirmed 
in error. 3 Railw. Gas. 730. 

(«) 2 Uyl. k K. 617, KeppeU t. BaUey. 
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the Mt of Parliament which giyes them authority. A oompanj were, 
amongst other things, empowered to make <<all such other works as thej 
shall think necessary and proper for effecting, completing, maintaining, 
improving, and naing the said canal, and other works/' The company 
were required to lay before the sessions an account of the sums expended, 
and afterwards, an annual account of the tolls coUeoted, and of the 
charges of supporting the navigation. . The sessions were authorized, 
under certain circumstances, to reduce the canal rates. After the 
completion of the canal, and after the first account of the capital ex- 
pended in .the undertaking had been delivered, upon which the divi- 
dends were to be calculated, the company deemed it necessary to erect a 
reservoir and steam engine. The canal company, in applying to have an 
annual account allowed, included the expenses of these new works ; but 
certain freighters on the canal having objected to the items, the jus- 
tices disallowed the sums in question, although it appeared in evidence 
before them, that the works had been erected for the support and im- 
provement of the original line of road, and for the better supplying it 
with water in dry seasons. This order being ordered into the Court of 
King's Bench by certiorari, it was quashed by the judgment of the 
Court. Though the works might be new in specie, yet, being for the 
maintenance of the old canal and works, they were justifiably made. Had 
they been colourably executed for the benefit of individuals, the charges 
might and would have been repudiated ; but this was not so, and the 
sessions having proceeded upon a wrong principle, their order could not 
8tand.(a) 

Another case has occurred upon the acts relating to the same com- 
pany, and in some measure touching the same point. It appeared, that 
in pursuance of the directions contained in the 30 Qeo. 8, (the first act 
which was passed to regulate the affairs of the company,) the annual 
account of the rates, and of the charges of maintaining the navigation, 
together with the several works belonging to it, from Michaelmas 1823 
to Michaelmas 1824, was presented to the justices at the Michaelmas 
Sessions in 1824, and filed amongst the records of the Court. In that 
account there was a certain charge for labourers, repairs, &c. At the 
Midsummer Sessions in 1827, one B., a freighter upon the canal, objected 
to some of those charges, and particularly to a sum of 400^., stated to be 
laid out by the company, in widening and deepening the canal, at a 
wharf of Messrs. Crawshey and Co., and he applied to * the jus- r^qi-i-i 
tices to examine the account. It appeared also, that the pressure i- J 
of the trade, and the crowded state of the vessels, occasioned a necessity 
for more room at that particular place. The freighters and owners of 
boats navigating the canal, having made frequent complaints upon the 
subject, requesting that the canal might be widened and deepened, the 
company accordingly made the improvement, the charges for which were 
now complained of. But the justices, on examination of the account, 
disallowed the sum of 400/. in question, and made an order that it should 

(a) 12 Bast, 166, The King against The Qlamorganshire Oanal Company. 
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be expoDged. Upon this, a rale- nisi was ol>tained| ealHng upon Aem 10 
shew cause why a writ of eertiorari shoold not ii^sne fo^ the pntpose of 
removing their order into the Ooort of King's BeHeh. 

It was contended by the counsel against the rale^ that this was not a 
charge for maiirtaiDing the navigation within the act of Parliament, for 
the deepening and widening was, pro tanto, the -mining of a Hew canals 
and adapting it to the new purpose of allowing vessete of a larger size to 
navigate it. It was urged on the other side, that this act waa an improve^ 
ment of the canal, and that the company were authorised to improve; 
The Court were of opinion, that the statute in queaUon ought to receive 
a liberal construetion, and that, whatever expense had been incurred in 
doing works deemed necessary for the convenient use of the canal, might 
be considered to bef an expense attending tiie using of the canal, within 
the meaning of the clause. The widening and deepening was done at the 
request of persons who navigated it. Thia deepening was convenient for 
the using of the canal, by admitting into thai part of it vessels of latgef 
burden than could otherwise have been admitted; and the widening was 
convenient also for the using of thecanid, and allowing vessels to pass 
each other in that' part of the canal which they could not otherwise eon* 
venientlydo. The rule was therefore made absolute, which was equiva* 
lent to the quashing of the order of justioes.(5) 

After the consideration of these authorities, it is almost superfluous to 
add, that the statutable directions in canal acts must be adhered to; such 
a strictness in conforming to the acts is both beneficial to the canal com- 
pany, and to the public. The following case will serve as an example of 
this. 

I • • • 

A canal company was empowered to tnake and reduce rates at a gene** 
ral assembly of the proprietors; but no reduction could be legally efiected 
without the consent of the major part in value of the proprietors. The 
P^Q-in-i plaintiffk made an agreement *with the company, (mt not at a 
i- J general meeting^ that in consideration of their making a navi- 
gable cut from their collieries to join the company's canal, through which 
cut the water from the collieries was to be conveyed into the canal, and 
also, in consideration of their purchasing so much land as would be want- 
ing for the. navigable cut, and causing it to be vested in tbe*company, 
tlrat the plaintiffs would finish the cut, and the company should allow 
them to carry their coals through the cut and along the canal, for one 
shilling per ton, the company paying back sixpienoe per ton. This con- 
tract was faolden to be illegal and void ; for the company could not exeeed 
the statutable line of their canal, nor raise any money beyond such as 
might be required for the canal contemplated by the act, nor could they 
reduce the tolls, except at a getieral assiembly. This was, moreover, a 

(b) 1 B, k 0. 722, Rex v. Jastices of Qlamorganshire ; and as to the time when 
these accounts should be examined and allowed, see 10 B. & 0. 393, Bridgwater 
Canal CpnqMay v; Blaek. 
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-j^eeiilatioii eofhtmj to ike inftentioii of the Legidaiare, and, indeed^ pre-.> 
jndioial lo the pnblio, whose iDterest it is that the tolls shall be eqaal 
upon all. Now, if any were favoured, the indaoement to the oompanj 
to reduce the tolls, gentraUjf^ below the statute rate, is diminished. 
Judgment was therefore given for the defendant.(c) 

By 8 Gko. 4, c. 126, s. 103, the proprietors, or trustees of the proprie- 
tors of any canal, railway^ or tramroad, on which any materials for the 
repair of turnpike roads may be conveyed, may reduce the tolls imposed, 
by any act of Parliament, on the carriage of such materials, and appoint 
lower tolls. Such reduced tolls may be collected and recovered in the 
same manner as the original toll8.(d) 

And although an act should authorise the reduction of tolls, and pro« 
vide for the appropriation of any surplus of rates, commissioners may 
again raise the rateS; if it should become necessary. (e) 

Should there be any ambiguity in an act respecting canal tolls, the 
construction is to be in favour of the public, not of the adventurers. As 
where a canal was formed upon two levels, which were connected by a 
chain of locks. There was no lock upon the upper level. Various powers 
were given by the act with regard to rates and dues, but it was provided, 
that the owners of pleasure-boats might use the canal without paying 
dues, on condition of their not passing through any lock, and not r^coio-i 
^'carrying any goods. It was held, that this exception did not L ^ 
draw the inference that toll might be demanded for navigating the upper 
level of the canal, where there were no locks.(/) 

By 8 ft 9 Yict. c. 28, canal companies are empowered to vary, reduce, 
and advance tbyeir toll8,(^) which are to levied by an equal charge.(A) 
But the act is not to apply to existing companies till a meeting of share- 
holders has been called, or until the matter, has in other cases, been ap- 
proved by the trustees or proprietors.(t) 

By sect. 5, the canal company must not raise their dues so to exceed 
the maximum of their profits. 

And thfe statute 8 ft 9 Yict. c. 42, enables canal companies to become 

{e\ 11 East, e46, Lees and others ▼. The Company of Proprietors of the Canal 
Navigation from Manchester to Aston*under-Line and Oldham. 



[d\ Vide ante,^hap. IV. 



9 Mees. k W. 687, Good v. Penny. In this case it was likewise held, that 
debt might be bronght in the name of the clerk to the comraiBsioners, although 
there was a proTision in the act to detain and sell vesselB in case of the nonpay- 
menVof rates. 

(/) 2 B. & Adol. 793, Stoarbridge Canal Coyipany y. Wheeley. {g) Sect. 1. 

(A) Sect. 2. 

(t) Sect 3. The 4th section sayes rights specifically resenred to canal companies 
by acts of Parliament. Sec. 6. declares that canal companies shall not be exempt- 
ed Arom the operation of any futare general act 



n 
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common carriers upon their canals, and to make equal oharges accord 
ingly. 

The proprietors of docks have also a power, under various acts of Par- 
liament, to enforce the payment of duties in consideration of the benefits 
which those easements confer upon the public. The same observation 
is here again applicable, as in the case of canal tolls, namely, that the 
particular statute must be consulted upon each occasion, in order to settle 
disputes as to the duties. And as they impose a rate upon the subject, 
the principle is, that they shall receive • a strict construction. A ship 
/cleared outwards from Liverpool to St. Domingo ; she discharged her 
cargo at the latter place, and reloaded for London; there she discharged 
that cargo also, and sailed for Liverpool with a third cargo, loaden at 
London. Upon her arrival at Liverpool, the question was, whether she 
should pay dockage duties according to the St. Domingo or the London 
rate. The action was brought to recover 24/. 8«. dd,, being the difference 
between the two rates, and the clauses upon which the Court had occa- 
sion to form their judgment, were the sixth and seventh sections of the 
Liverpool Dock Act.(^) By the sixth section, all vessels arriving at the 
port of Liverpool, and trading inwards, were declared liable to pay the 
dockage rates, according to the rates payable from the most distant port, 
or place, from which they should so trade, to Liverpool. 

m 

P^q-f A-t The seventh section, regulating the tonnage rate for one ^arrival 
L J and one departure of each ship, ordained, that such payment 
should take place << without any regard to any intermediate ports between 
which she may have traded whilst absent from Liverpool ; but that such 
tonnage rate should, in every such case, be charged upon every such 
ship, upon the most distant voyage to which such ship should have 
traded." 

The Court, after considering the effect of these sections, in connection 
with others relating to the subject, were of opinion, that no other than 
the London duty was payable. They thought that the provision respect- 
ing the most distant port, was applicable to cases where the ship traded 
from more places than one in the same voyage, as if the ship in question 
had brought goods to Liverpool from St. Domingo as well as London. 
There would have then been a means of comparing the distance between 
different ports. Then, with reference to the seventh clause, it will be 
best understood by comparing it with the preceding ; and the meaning 
of both combined is, that where a vessel trades from different places, by 
loading partly at one place, and partly at another, and bringing home the 
aggregate produce of these distinct ladings, the rate is payable according 
to the most distant of these places. The entire cargo was from London^ 
and the London duty could onl^ be demanded. (/) 

(k) 51 0.3, c. 143. (Lo«aland Personal). 

(/) 5 M. & S.32S, TIiu Trustees or the Liverpool Docks v. GladBtone and another. 
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If a datj be imposed in respect of the same Toyage oat and home, and 
a ship come home from another port, and then sul again to a foreign port, 
the duty is payable on both occasions, beoanse there are two distinct yoy- 
ages. Thus, a ship was bnilt in Devonshire, and registered at Liverpool. 
She cleared out from Bristol to St. Vincent, and arrived from thence at 
the port of Liverpool. This was her first arrival there, and she paid the 
daties inwards. After making several voyages, she at length cleared out" 
wards, with a cargo for Madeira and Jamaica; and the collector of the 
dock duties, against whom the action was brought, demanded and received 
the duty, upon her so clearing outwards. When she returned, the duty 
inwards was not demanded; but upon the next outward voyage it was 
again demanded, and paid under protest. The questions were, whether 
any duty were payable, except upon ships comiug inwards; and then, 
whether the voyage out were not to be connected with the last preceding 
voyage inwards. The clause of the statute was, that the duties were to 
be paid at the time of the ship's discharge either inwards or outwards, so 
as no ship should be subject or liable to pay the duty but once for the 
same voyage both out and home, notwithstanding such ship'i' may rtoien 
go out and return back with a lading of any goods or merchandise. ^ -^ 
The Court of King's Bench held, upon error from the Common Pleas, 
that the duty was demandable in respect of the outward voyage, and the 
preceding inward voyage could not be united with the next outward, as it 
had been contended, and, indeed, decided, in the Court below. To be 
sure, there should be only one payment for each voyage ; for a Liverpool 
ship might carry a cargo out, and bring another home, and other ships 
might bring a cargo in, and take another out ; but here were two dis- 
tinct voyages. Equally so it was, that the ship, although she used the 
port only inwards, was liable to pay whole duties upon one voyage; 
whereas, had she used it outwards and inwards, no more payment would 
have been demanded. The act imposed on« en^re duty upon each voyage 
if there were either an inward or outward cargo ; and if both, there was 
to be no advance ; and if one, still the ship was to pay full duty. The 
judgment of the Common Pleas was reversed.(m) In point of fact, there- 
fore, the ship in question, which was a Liverpool ship, being registered 
there, had made one entire voyage when she returned from St. Vincent ; 
and the duties outwards might have been legally demanded from her, 
upon hdr next voyage outwards. These duties, when assigned by virtue 
of the act of Parliament, are not mere chattels, but charges upon the 
docks ; and it was accordingly held, that the auctioneer could not be 
called upon to pay the duty upon them, when sold in any other light 
than as interests in land.(n) 

A vessel cleared out at Hull, with a cargo of goods for Mogadore. 
There «he took in another cargo for London. She discharged this cargo 
at London, and took in a third cargo for Hull. Here the vessel was 

(m) 11 East, 675, Oildhart y. Gladstone and others, in error. 2 Taunt. 97. S. 
C. in 0. P. 

(») S Price, 180, Rex v. Winstanley. 
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held to hare made two distioot vojages, and she did not fidl within the 
exemption << from the payment of the same port or toll daties more than 
once for the same Toyage oat and home^ notwithstanding anoh ship or 
yessel might go out and retnm with a lading of goods or meTchandise."(o) 

If the aet of Parliament whieh regulates the amonnt of duty should 
not apply to all the services which are rendered by a dock company, 
there may be an extra compensation agreed on by convention between 
the parties. This is consistent with the principle; that persons who have 

r*Sl61 ^^^^ ^^ ^^^ ^^^ benefit of 'commercial men should- be recom- 
L J pensed fcnr so doing ; and the oompensation is in the nature of a 
toll traverse. Two actions for money had and received were brought 
against the' defendant, as treasnrerof the West India Company. The 
money had been paid to the officers of the company, for the wharfage, 
and shipping goods into lighters sent into the docks by the plaintiffs, for 
that purpose. The company contended, on the one hand, that they were 
only bound, in consideration of the rates and duties received upon impor- 
tation of the goods, to deliver them, free of further charge, from their 
warehouses, into inland carriages. The plaintiffs insisted that they had 
a right, for the same compensation, to receive the goods from their ware- 
houses, across the quays, and by means of the cranes, then into their 
lighters*, and thus to remove them by wateras well as land carriage. The 
clause of the statute had these words : — ** Which rates or duties, &c., 
shall be accepted and taken for and in respect of the use and conveniency 
of the said docks, too,, and all charges of delivering the same froiQ the 
said warehouses." The Court gave judgment for the plaintiffs, observing, 
that the mode of delivery should be left to the election of the owner of the 
goods. With respect to any extraordinary trouble being incurred by the 
company, in the case of water carriage rather than by land conveytnce, 
it did not appear that the Legislature looked particularly, much less sdely, 
to the delivery by land, when the compensation came to be considered. 
More, however, than the mere act of safe delivery, the Court added, 
could not be claimed at the hands of the company ; the owner df the 
goods was not warranted in prolonging or interrupting their passage from 
the warehouse to the lighter, nor need the company, after such delay, 
again proceed with the goods. In such a case, the company might be 
entitled to an ulterior oompensation. (p) Upon another occasion, an ac- 
tion was brought against the treasurer of the West India Dock Company, 
for wharfage and porterage of certain rope and tar. The ship of the 
plaintiffs, the owners, had arrived in the docks from the West Indies, and 
had paid her tonnage duty, pursuant to the statute. Having unloaded her 
cargo, she entered the company's dock for light ships. The rope and tar 
were sent to the docks, for the use of the ship, and placed upon the com- 
pany's wharf, and thence they were shipped by the plaintiff servants. 
Previously, however, to their being shipped, demands of 2d. and Sd, re- 
spectively, for wharfage and porterage, in respect of the rope aad tar, 

io) 2 Chit. Rep. 597, Kingston-npon-Hall Dock Oompanj r. Huntington. 
p) 8 East, 16, Harden v. Smith , Schroeder v. the same. 
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were made ; (hej wett the unial chaif;e8| and they were reasonablo, if 
may liability to pay them Mi all existed. The woids of the Btatate,(^) 
wUoh gare shipa in ihe.light *doeka permiflrion to remain theie r«Q-i i^-i 
fbr six nuNrthS; were theee : — << Together with the use of thelight ^ J 
dock, for any time not exceeding six months, from the time of nnloftding 
sneh ship/' The plaintifis contended, that they could not be said to have 
the use of the light dock for their ship, if they, were liable to be charged, 
under the name of wharfage and porterage, for all the necessary stores 
passed over the quays and wharfs, for the use of the ship ; without which 
sbe^aoQ)44l9iJbieofcept i04]»piJr,,>0Crfitl;ed4)Qti6r any^^ther.voyage. ., Xhe 
Court took the distinotion to lie between stores shipped as necessaries, for 
the present use. and security of the ship, while lying in the dock, and 
such a^ If ere for her future use, as part of her outfit. With regard to the 
former, the ship would be entitled to receive them on board, free from 
any additional charge beyond the toi^nage rate ; but if the stores were 
intended as part of the outfit, the Court expressed themselves satisfied 
that the company were not restrained from charging wharfage and porter* 
age, as for other merchandise shipped for the outward-bound voyage.(r) 
Another dispute arose subsequently between the same parties. It was 
tried in assumpsit against the treasurer, for 1692. Of. M,, incurred in 
pumping the ship and unloading the caigo, and in coopering and provid- 
ing noops and nails in the course of the unloading. It appeared, that 
when the ship entered the basin she was so leaky, that it was necessary 
to keep the pumps at work, for the preservation of the cargo ; and for 
that purpose, either to retain the crew on board, or to hire labourers to 
work the pumps. The ship thus not being in a condition to wait her turn 
to be quayed and unloaded by rotation in the import dock, the cargo was 
unloaded into lighters in the outward dock ; in doing which, certain coop- 
erage was required. The cargo was subsequently unladen from the 
lighters, upon the proper quays, by the dock company. For the expenses 
of hiring labourers at the pumps, the hire of the lighters, and the cooper, 
agci and for delivering the cargo, the crew having been discharged, the 
action in question was brought, the company having refused to bear such 
expenses. The Court was so clear in favour of the defendants, that 
Lord EUenborough called upon the plaintifTs couqsel, and asked if he 
could contend, that a ship in such a leaky condition as this was, was to be 
nursed by the company, as though the docks were an hospital for infirm 
ships. The Court considered that the company had made a very fair de^ 
fence. In extreme cases, three commissioners of the customs were em- 
powered to enable ships coming with cargoes of West India produce to 
*unload elsewhere than in the docks ; but that alleviation does not rMion 
enable the company to break it upon the rotation required by the *- -I 
act in the unloading of ships within the docks. Besides, to permit the 
present action would be to open a door to great frauds. The postea was 
delivered to the defendant. («) 

(q) 39 G. 3, c. 69, 8. 137. 
M 11 East, 633, Blackett and another t. Smith. 

(«) 12 East, 618, Blackett and another r. Smith, Treasurer of the West Indea 
Dock Company. 
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The term << port/' is used in its popular sense when the limits of a 
placd liable to the burden of dock duties require a legal oonstruotion. 
Therefore, €h>ole, which is without the port of Hull, was held not liable 
to such duties, although Ooole and Hull might be considered as a district 
for the purposes of revenue.(^) But a vessel proceeding with a cargo, 
taken in at Ooole, to Hull, is uable at Hull for tonnage.(tt) 



Having now shewn that rights of water may be occasionally liable to 
tolls, we proceed to mention some other rates or charges to which they 
are also subject. The principal of these are, rates for the relief of the 
poor, and tithes, — or, more properly speaking, the rent-charge now pay- 
able in lieu of tithes. Canal, and other such tolls, are included in this 
summary, because they spring from the enjoyment of water. But inas- 
much as the principle upon which rating proceeds, is the contribution of 
the visible profits of land to the service of the poor, a mere passage over 
water cannot, necessarily, be obnoxious to such a demand ; and therefore, 
rights of navigation may be laid out of the present inquiry.(t;) But this 
exemption will not extend to fisheries which the owner of the soil posses- 
ses, nor to canal tolls, nor to waterworks, or dock companies ; for profits 
may be derivable from each of these properties, as connected with a right 
of soil ; and they have been, consequently, to a certain extent, deemed 
rateable. Now again, to watercourses; for their value, as connected 
with the occupation of mills, is self-evident ; and, independently of that, 
r*^1Q1 ^^^^ ^^^ ^^ rated for the *ad vantages which they confer upon 
i- -I their owners, as so much land covered with water : the legal sub- 
ject of the rate being the soil itself. 

Insomuch, that in a case where no money profit was derived from a 
reservoir, the commissioners were, nevertheless, held to have been pro- 
perly rated. Certain commissioners of reservoirs, at Huddersfield had 
power given them to borrow money, in order to compensate the owners 
of mills, and for taking water. One reservoir was for the mill owners, 
and one for the town of H. The water rents were applied to the ex- 
penses, though it did not appear that the mill owners paid any thing, 
and no profit vxm derivable from the reservoirs. The sessions quashed 
the rate, but the Court discerned a visible advantage in this property, 

Gold and Bilyer were held not to be incladed ander the head of " metals/' where 
duties were imposed on copper, brass, pewter and tin, and other metals. 2 B. & 
Adol. 592, Casker v. Holmes. 

It) 2 B. & Adol. 43, Kingston-apon-Holl Dock Gompanj v. Brown. 

(u) 4 Id. 178, Hull Dock Company y. Priestley. S. 0. 1 Nev. & M. 85; under 
42 G. 3, c. xci. s. 44. SeetM, if a vessel come from Leeds, above Goole, and only 
pass the entrance into Goole. S. C. 

(v) However, the owners of the ships are rateable to that parish in which the 
ships lie, if the port be their home. 4 T. R. 771, Rex v. White; and see 8 East, 
451, R. V. Jones. But if the ship is never locally within the parish, the rate does 
not attach. 1 B. & Adol. 109, R. v. Shepherd. 
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and qaashed the order of tesnons, thus confirmiDg the rate. The costs 
of the springs were part of the original oosts in H.(t0) 

It seems, in the absence of any express authority upon the subject, 
that a mere right of fishing, without the ownership or occupation -of the 
soil, is not the subject of a parochial rate, the party, at the same time, 
not being resident within the parish. It is, in effect, an incorporeal here- 
ditament; and although, posaMyy if annexed to land, such a right mYght 
occasion the rateability of the estate generally, in a higher propoition,(x) 
it is certainly not so liable as a mere privilege. This exemption is con- 
firmed by Mr. Justice Bayley, who observed, when delivering his judg- 
ment in a recent case, that a mere incorporeal fishery does not fall within 
the statute 43 Eliz. as the subject of rate.(y) It follows from hence, 
that a common fishery is not within the rules of rateability. So again, 
if it be allowed, that a free fishery is such a right as may exist independ- 
ently of any connexion with the soil, this, again, reasoning from the pre- 
mises, is exempt from liability : and it follows as a corollary, that a pis- 
cary which is carried on in the sea, or the arms thereof, or in public 
rivers, being common to all his Majesty s subjects, is freed from a burthen 
of this nature. No other right of fishery, therefore, remains to be con- 
sidered, excepting a several fishery, and this, it should seem, may be 
made contributable to the rates, whenever it can be identified with the 
soil. There is a very considerable authority upon this part of our subject, 
in which the question underwent a very full consideration. The defend- 
ant was rated to the relief of the poor for the following fishery. r«o9A-i 
*He, with five other persons, whose streams he rented, were the ^ -1 
owners of << one-fourth part of all those fishings of the halves and halven- 
doles,(iz;) and of the fishing called U., with the appurtenants to the 
halves, due and accustomed within the River of Severn, &c. ; and also 
of a fourth part of all royal fishes to be taken within, &c., putt fishing 
and wheel fishing excepted, '^ under a certain yearly rent. From the 
time of the demise, he, and those under whom he claimed, had exercised 
the sole right of fishing in that part of the river comprised in the demise. 
He did not reside in the parish in which the rate was made. The sessions 
confirmed the rate, subject to the opinion of the Court ; and they held, 
that this person was rateable. It appeared distinctly, Xh6j said, that 
these halves and halvendoles were of the nature of land, or some local 
limit, or something territorial. The exception of putt and wheel fishing 
had been relied on by the counsel for the defendant, it being contended, 
that as these could only be enjoyed by means of posts and stakes affixed 
to the soil, the soil had been, for this purpose, excepted out of the demise. 
The Court thought, however, that an argument of a different kind might 
be deducted from thence; namely, that all which was not taken away, 

(w) 18 L. J., M. G. 65. Id. Q. B. 120, R. v. Longwood Churchwardens. S. C. 
3 New Sess. Cas. 371. 

(x) By De Grey, C. J. 2 Sir Wm. Bl. 1245, applying the case of a right of com- 
mon. S. P. 4 B. & 0. 753, per Holroyd, J. 

iy) 1 M. & S. 655. 1 Nolan's Poor Laws, 89. 

(s) Quarej if these words mean half of the river — ad filum aguat The sessions 
di^ not explain them. Siv 1 M. & S. 661, hy Lord Ellenborongh. 
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pafiMd by the grant. Had the saaaionB found thia to haye been an eaaoM 
ment, it might have made a differenoe, bat thia waa not ao; all the evi* 
denoe seemed to refer to a right of soil. The order of sessions was there- 
upon oonfirmed.(a) Lord Ellenborongh, in oonelading his jadgment, 
expressly obserTed, that he did not found his opinion om any particolar 
description of iGshery whioh had been evideneed by the ease, but on the 
ground that some right of soil had passed.(&) So that a several fishery^ 
which does not necessarily include the ownership of the soil, and is an 
incorporeal hereditament| where enjoyed in aJteno wolo is entitled to the 
euemption' which we baye already, pebitod eutn. .The'decision.Jastjcited 
is an authority to show, that where the fishery is connected with a pro* 
perty in land, it may be rated. And it should be added, that although a 
fishery be not rateable, yet the tithe of fish is. Therefore, where fish 
were titheable by custom, it was held, that the lay impropriator should 
be rated in respect of hb tenth.(c) 

In considering whether canal and other tolls or rates are liable to eon-^ 
tribute to the relief of the poor, we must not lose sight of the principle 
of rateability, namely, the taxing the springing profits of a visible pro- 
r*^211 P^^J' -^ ™^^ tenement, ^therefore, accoixiing to the indinatioa 
I- J of the Courts at the present day, would not, as it seems, be rate- 
able, unless indeed, there were a special provision to that efiect in an act 
of Parliament. And clearly, if there be express words of exemption, no 
rate can be enforced. Questions sometimes arise as to the extent of this 
exemption. Thus, the proprietors of a canal were expressly exempted 
from the payment of all taxes, rates, &c., in respect of their own rates 
whioh they received from vessels navigating the canal ; bat the land 
occupied by the canal was, nevertheless, rated by the parish, and the 
company brought the case in the Court of King's Bench. It was held 
there, that the land was not rateable, for the canal rates and dnties were 
received in respect of the land, of the manual labour, and of the stowage 
of the vessels in which goods were transported. By estimating the value 
of the component parts, the value of the rates and duties cumulatively 
was formed. In exempting the aggregate therefore, the Legislature, must 
have intended to exempt the component parts of which the land (rated) 
was one.(cf) A rate on land is in effect a rate on the profits of the land, 
for where there are no profits, there is no beneficial occupation; and as 
in this case the rates and duties were exempted, there being no other 
profits of the land, the land itself must be considered as exempted, (e) 
But a house occupied by a surveyor under the trustees of a river naviga* 
gation is liable to be rated, although the tolls be exempted specially by 
the act, and although the trustees have no beneficial interest in the navi- 
gation of the river or in the tolls. If the surveyor were to receive a 

fa) 1 M. A S. 652, Rex y. EUis. (6) Id. 663. 

[e) 3 T. R. 385, Rex y. Garljon. 

[d)l B. k A. 263, The King against The Company of Proprietors of the Calder 
and Hebble Navigation. 
(e) Bj Holroyd, J., Id. 269. 
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sahry xmi of the ioBs, jmd rent another hdose, he wonld' be fiable to be 
rated in reepeet of that^/) We ha^e just seen that there muBt be a 
beneficial oocnpation: ii, therefore, canal toll be entirely devoted to 
pnblio parpoae8> they are oertainly esEempt It iras attempted to be 
shewn, that the meaning of auoh a statute would be this: after dedaeting 
the expense of coUectioni and all the oharges and hardens imposed npon 
property, the olear produce shall be applied to the pnri^oses of the act. 
But the Court said, that there must be' a beneficial operation: in this 
ease there was, indeed, property, t-he snbjeot of a rate, but no oeenpieri 
The trnstee had a bare naked trust, not coupled with an interest. The 
commissioners of navigation were mere trustees tosnperintend the execu** 
tion of the act, without any personal advantage.(^) However, an excess 
*of expenditure beyond the rec^pts will not exonerate a public r^coooi 
company from this charge. It was urged upon such an occasion, ^ J 
that where there was no return of profits, in other words, no beneficial 
occupation, there could bC: no rate. But by the Court : The Company 
were in possession of property prima &eio rateable, and true principle is, 
whether a ccmcem be profitable communibusannis. As it did not appear, 
iherefore, from the case, that the property, eommunibus anni^ was not 
productive of profit, but only that it was UDpxofitable during a particular 
period, the rate was well imposed, notwithstanding the extraordinary 
expenditure. (^) A fortiori, if the trustees or commi|isioners of a naviga- 
tion reap profit from their undertaking, they are rateable. And the rent 
is the criterion. A rate made upon the ^11 amount of gross receipts 
would be wrong. The question is, at what sum the land will let.(t) 
Interest upon a mortgage may be considered in the light of rent.(A;) 

The East. London Waterworks Company were rated in twenty-one 
parishes, as occupiers for mains, pipes, ^.,.for supplying water, Ihe 
sessions confirmed the rate, and it went to arbitration. , The finding for 
the opinion of the court was, — the amount of the gross receipts after 
making deductions. The following apportionment was then suggested : 
the whole apparatus was divided into two portions, i. e., the service 
pipes, which profited the company directly, and the residue, which brought 
the water to the pipes, land thus indirectly benefited them. The second 
portion was rated in the ordinary way, and the amount of Tate was de- 
ducted from the sum of the rateable value, and distributed to the parishes 
in which the parts of this portion were situate. The residue of the rate* 
able value was apportioned among the parishes in which the direct pro- 
ductive portions of the work was situate, in the ratio either of the net 
profits, or of the gross receipts, or of the quantity of maitis and pipes, 
and of the land occupied by them in each district. Each ratio gave the 

(/) 2 Stark. 543, t. Armstrong and others. 

(g) 4 T. B. 730, The King against the Commissioners of the Navigation of Salter's 
Load Sluice to Stangroiind Slnice. S. Pi 12, Bast, 40, Rex r. Charchwardens and 
Overseers of Scnlcoates. S. P. 7 B. & G. 61, R. y. Liverpool Inhabitants; and see 
Id. 70, note (c), R. v. Weaver Navigation Tmstees. 

(h) 5 M. & S. 394, The King against The HoU Dock Company. 

(t) 9B,kO. 68, R. T. The Trustees of the D. of Bridgewater. 

(k) lB.k Adol. 926, Ri v. Chaplin. 
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same resnlt. It wm held, 1. That the division of the whole rateaUe 
value was rightlj made, not accoidiDg to the amount of fixed capital 
expended in each district, but aoeording to the estimate of the rent it 
should yield. 2. That the second portion of the rateable value was pro- 
perly deducted and distributed. 8. That generally, the residue of the 
rateable value would be apportioned in the ratio of the net profits in the 
P^oQD-i ^several parishes; but in this case the total expense having been 
L -I taken to be common to the whole apparatus, and having been 
deducted from the total of the receipts in the progress of ascertaining 
the rateable value, the ratio of the gross receipts should be adopted, as 
being an index of the net profits. (Z) 

A company were authorized to make the Avon navigable from a certain 
point to another point, and to make new cuts : the usual compensation 
clauses were added. Then by another act they were allowed a horse tow- 
ing path, with further powers of purchase. They made the cut and tow- 
ing path, and made compensation at the rate of thirty years' purchase. 
They had no conveyance, but they made satisfaction to the land owners : 
the remainder of the land taken, but not used, was depastured by the ad- 
joining land owners. It was held, that the company had such an exclu- 
sive occupation of the cuts and towing path as made them rateable, (m) 

It has been assumed, that canal and other tolls are rateable; though 
not rateable per se, they become so when springing from or connected 
with land ; the same observation applies to dock charges, &c. In one 
case, the counsel against the rate urged the Court, that the intention of 
the Legislature must have been to exempt the Hull Dock Company from 
rates and taxes by reason of the hazardous undertaking they had embark- 
ed in, but the Court did not accede to the argument, observing, that the 
land in question was clearly rateable before the passing of the act of Par- 
liament, and that there were no words of exemption. (n^ 

Setting aside, however, the construction of general acts of Parliament, 
it need hardly be observed, that the principle so often adverted to of de- 
ciding cases founded on particular statutes according to their respective . 
provisions, is applicable also to this branch of the subject. Thus, a canal 
was made under the 8th G-eo. 8 : there was no provision in that act ex- 
empting the canal from parochial assessments, and the canal was, conse- 
quently, rateable according to its improved value. The inhabitants, 
therefore, of the several parishes through which the canal passed had ac- 
quired a vested right to have the canal so rated : then came a subsequent 
act, 23 Geo. 8, which established another canal, with a special provision, 

(I) 3 New Sess. Gas. 13, R. t. Mile End Old Town. S. G. 10 Q. B. 208. S. G. 
16 L. J., M. G. 184. See 18 L. J.. M. G. 85. Id. Q. B. 126, R. t. Hammersmith 
Bridge Oompany. The appellants, it was said, should begin the argument in this 
case. 

(n») 1 1 Ad. & El. 463, Bruce v. Willis. S. G. 3 Per. k D. 220. 2 Railw. Ga. 7. 

(n) 1 T. R. 219, The King against The DockGompany of Hull. 
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as to tbe mode of rating, more *benefidal to the company than r^onA-i 
that which had been established in the case of the first canal. *- -> 
In the next year the two corporations were united, and by the 58 Geo. 8, 
the canal was placed nnder one system of management It was contend- 
ed, that by the incorporation, the special mode of rating so beneficial to 
the company should extend to the first canal, which we haye seen, was 
not rateable in any particular manner. But the Court were of a different 
opinion ; for if the whole navigation were to be regulated by the same 
rule of rateability, the vested rights of persons not within the contempla- 
tion of the act would be invaded. The order of sessions,'therefore, estab- 
lishing the general rate, was confirmed, (o) Thus, again, the Dudley 
Canal Company was incorporated by virtue of three several consecutive 
statutes ; but no special mode of rating was pointed out by any of them. 
By a fourth statute, a reincorporation was oidained, with a power for the 
first time awarded to the company to made collateral cuts. There was, 
however, a clause to this effect : that the proprietors should from time to 
time be rated to all Parliamentary and parochial assessments in respect 
of the land of the company, their warehouses and buildings, as other 
lands, grounds and buildings, lying near to the canal and collateral 
cuts, were or should be rated. And upon this, the Court, according to 
the priociple in the last case, held that the clause was not to be construed 
retrospectively, for if that were so, the right of a parish, which had assessed 
the canal and included in the valuation the profits derived from the com- 
pany's tonnage dues, would be divested. (j>) 

But on the other hand, the Courts will give effect to statutes which 
operate to relievo a canal company, if they see occasion. 

An act declared that the company in question should not be taxed or 
assessed for the navigation, or the profits thereof, at any place, except 
Sheffield or Doncaster. A subsequent act permitted certain new cuts to 
be << taken as part of the navigation of the River Dun," and that all pro- 
visions, &c., powers and authorities of former acts should be comprehended 
in this. Here, after much argument, it was held, although the Court 
entertained much doubt, that the company were exempt from poor r^one-i 
'''rates, although no part of the navigation was in Sheffield, that L J 
they were exempt in respect of the new cuts, although not one of these 
latter was either in Sheffield or Doncaster, and the words, « taken as part 
of the navigation,'^ were, without more, sufficient to exempt the new cuts 

(o) 2 B. A A. 6*70, The King against TheCompanj of Proprietors of the Binning- 
bam Canal Navigation. The principal of this decision has been recognised in a snbse- 
qnent case, where it was held that the company had no right to take water from 
mineSi the produce of which was carried along the canal nnder 8 G. 3, c. 38. 6 B. 
& C. 821, Finch ▼. Birmingham Canal Company. S. C. 8 D. ft R. 680. 

(/>) 7 D. ft R. 466, The King against The Company of Proprietors of the Dudley 
Canal Navigation. S. C. 7 B. ft C. 236, nom. The King against Kingswinford. 
See 20 L. J., M. G. 144, were Coleridge, J., said, that, in its broad principle, the oc- 
cupation of a railway company did not differ from that of a canal company. 
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frojn asseBBmeni^ Tbe order of aeuioii qvaahittgrtko nto- was ooo- 
finned.(^) 

The H«ll Bock CJompuiy were empowered to make a benn or doek, 
wharves, Ac., and to take tolls, in reqpect of the same. The Port of HoU 
eoDsiste of the Biver Hull or harboar, and part of Che Hnmber^either 
b^ng the property of the dock company, and of three docks and a hasio, 
the property of the company. All vessels freqaeniing the port, pass 
through that portion of the Humber which is within the Port of HulL 
They: pay tonnage and are divided into. :— rl« Those vessels which discharge 
%hm oargOiiathe Humber, without entering the Biver Hnll, basin, or 
docks. 2 Those which discharge thar cargo in the Hall wiihoat entep- 
ing the bamn cht docks. 8. Those using the basiii without using the docks. 
4; Those passing through the Hull into the docks. 6. Those passing 
through the basin into ^e docks. All the tonnage dues are coQeeted at 
the custom house. The Court held the company not rateable upon the 
1st and 2nd classes, but that they were liable in respect of the re8t.(r) 

It was contended that a company were liable to be rated in regard of 
the improved value of their land under the following circumstances. There 
were two acts applicable to their canal. The first declared, that the lands 
and buildings they occupied should be rated as if tiiey were the property 
of individuals in their natural capacity. The second directed the imposi* 
tion of assessments in each parish through which the canal flowed, in pro- 
portion to the length of the canal and cuts respectively. The session 
confirmed, a rate assessing the company at the improved yaluCi notwith- 
standing the first statute ; and upon appeal, the counsel in support of the 
rate contended that 1st, as land is rated according to its improved value 
when in the hands of individuals, and as the improved value .in the present 
case was th^ toll, the company could not be otherwise rated ; 2ndly, that 
as the rates were to be levied according to the length of the canal in each 
parish, the distribution must be with reference to the tolls. But the 
Oourt were against the rate 3 they thought the statutes quite intelligible 
per se, the first meaning, that the land should be rated as if it remained 
in the hands of individual farmers for the ordinary purposes of agrieul- 
r*<l9R1 ^^^ ^ *^^^ ^^^ second, that the rate should be apportioned between 
L ^ the different parishes, without varying the extent of the company's 
liability.(s) Mr. Justice Abbott said too, that there was another objec- 

Iq) 2 Ad. ft Bl. 661, R. ▼. Bomebj Dun. S. 0. 4 Nev. k Ml 430. 

(r) 1 New Sess. Gas. 621, R. y. Hall Dock Gompanj. S. C. Y Q. B. 2. 

(a) 1 B. ft A. 289, The King against The Gompanjr of Proprietors of the Grand 
Janction Ganal. S. P. 6 East, 325, The King against The Leeds. and Liverpool 
Ganal Gompany. S. P. 6 B. ft G. 720, Rex t. The Regent's Ganal Gompanj. By 
the act of Parliament regulating this latter canal, whufs were ordered io be ranted 
to the relief of the poor. The company bad a piece of land adjoining the private 
yard of a timber merchant. It waff merely natnrai gronnd, and there was no build* 
ing or erection made there so as to constitute a wharf in the ordinary sense. 
Upon this limd the timber merchant landed his timber. He paid no rent of any 
sort for it, bnt the rates and duties of the company were increased by the use of the 
easement of landing. The conrt held, that this was not a wharf within the mean- 
ing of the act, and so not liable to be rated. 
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tion to die rate, inasmuoli as it was impoeed on the canal, and not on the 
rates, duties, and personal estate of the company, as provided by the act. 
But although fhej might impose rates in an amended form, the learned 
Judge added, that they oould not ultimately succeed, for the reasons 
above referred toJt) Again, a canal act directed, that the company 
should.be rated to all parochial taxes in respect of their lands, in the same 
proportion as other lands lying near the same should be rated, if in the 
hands of individuals in their natural capacity. And a subsequent act re* 
lating to the same canal, after re-enacting the above provisions, went on 
to say, that the company might agree with any owner of lands adjoining 
their lands, taken for the purpose of the navigation, for an exemption 
from all rates in respect of such last-mentioned lands, so as to charge the 
same upon the adjoining lands ; in which case the rates should be charged 
upon the adjoining lands, according to the agreement, and then the lands 
belonging to the navigation were to be held exempted and discharged. 
Upon this it was contended, notwithstanding the former decision, that 
the tolls were to be taken into consideration in fixing the rate, the first 
statute being only confirmatory of what the eommon law would have di« 
rected, namely, that the rate* should be equally laid upon all the property 
assessed. It was further argued, that the latter statnte repealed the first, 
Inasmuch as the word9 '< as the same would be rateable if they were the 
property oJT individuals in their natural capacity,'' were there omitted. 
The first point was merely to call for a revision of the former opinion of 
the Court, and they declare themselves satisfied, as to that, with their 
original decision which we have just cited. As to the second, the Court 
observed, that had the Legislature intended any repeal, it would have 
been expressed in unambiguous language. The power given was to make 
specific bargains for the purchase of lands exempt from rates, and to shift 
the rates from lands taken by the company, placing them upon other 
lands in the hand of individual *proprietor8. Then the value at r^cooy-i 
the time of the sale wotdd remain the rateable value, and there *- J 
was no reason for supposing that a difierent rate would be payable in the 
absence of any such bargain. (u) 

To the same effect is K. v. the Chelmer and Blackwater Navigation 
Company.(9^ By an act for making a navigable communication between 
two places tnerein mentioned, a company was formed, and authorised to 
purchase lands, Ac., for the use of the navigation, and to make and main- 
tain the same. The act then directed, that the company should be rated 
and charged to all Parliamentary and parochial taxes, rates, and assess- 
ments for any lands to be purchased or taken, or warehouses or other 
buildings to be erected by them, in pursuance of that act, in the same 
proportion as other lands and buildings adjoining to or lying near the 
same, were or should be rated or charged. It was held, that the oom- 



(t) 1 B. ft A. 298. 



[tf) S B. A; G. 476. The King agdindt The Inhabitants of St. Peter the Great, in 
the county of Worcester. 8. C. 3 D. ft R. 331. 

' («) 2 B. ft Ado). 14. To the same effect. 7 Ad. ft £1. 671| R. t. Leeds and 
IjiTeipool Oanal Company. S. C. 2 Ner. ft P. 540. 

Mat, 1868—20 
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panj were liable to be rated for tbeir lands and bnildingB at tbe same 
value as other adjacent lands and boildingSy and not aooording to the 
improTed yalue derived from their being used for the purposes of navi- 
gation. - 

So where there were similar provisions in a canal act, followed bj a 
local and personal act, which directed a fair and equal assessment gene- 
rally, and then the County Rate Act directed that a fair and equal 
county rate should be made according to the full and fair annual value of 
property ; it was held, tliat the county rate was a parochial tax within 
the first act; that the first act was not repealed by either of the others, 
and, therefore, that the company were not liable to be assessed at an in- 
creased value. There was no power to make a distinct rate.(to) 

The land occupied by the original line of the canal is to be rated as 
land, without reference to ito use as a canal. The lands mean the land 
of the canal covered with water. And the branches of the canal are to 
to be considered as part of ihe whole navigation.(a;) Wharfs erected by 
a company are to be rated according to their annual letting value.(^) 

The London Dock Company were assessed for property in the sum of 
975Z. ; it was a rate of Is, Zd. in the pound upon 15,600 annual value. 
P^ooon ^b® sessions reduced the rate to 139Z. 8«. Id. *In pursuance of 
^ -I an act of Parliament, a basin, a large dock, quay, &o., had been 
erected by the company, and had been so far completed, as to be fit and 
proper for the reception of certain goods. Works were also proceeding 
so as to complete the undertaking with the greatest possible ezpediUon. 
The company had paid from Midsummer, 1801, until the making of the 
rate appealed against, 139Z. Ss. 7d, quarterly, being calculated on the old 
premises which the company had destroyed, and being at the rate of 
Sid, in the pound per quarter upon 8,966/., the average rental calcula- 
ted upon the ten years preceding the act of Parliament, and the rate ap- 
pealed against being at the rate of 1«. &d. in the pound upon a rental of 
15,600/. The Court, held, that the assessment appealed against was bad, 
being at a higher rate than the Legislature had warranted, but that the 
sessions were also wrong, because they had reduced the sum to what a 
rate of %id. in the pound would produce upon a rental of 3,966/., in- 
stead of reducing it to what a rate of Sid. in the pound would produce 
en a rental of 15,600/. This latter sum the Court assumed to be the 
&ir rental of the productive work.(2) 

If a canal be used, the profite arising therefrom are rateable ; a com- 
pensation duty was, therefore, considered as liable, where one company 
permitted another to have the enjoyment of their water. The Oxford 
Canal Company were authorised to taktf a certain mileage duty. The Grand 

4 Railw. Oa. 316, R. r. Aylesbury Inhabitants. 

Leeds and Liverpool Canal Company, nt supra. (y) S. C. 

East, 127, Rex v. St. Qeorge, Middlesex Inhabitants. See the statote in 
question, 39 k 40 G. 3, c. 47. 
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Janotaon Canal was created by a subseqaent act, and as the proprietora 
of the Oxford Canal considered that the new company wonld be pre- 
judicial to them, it wa« arranged, that an indemnity sboald be made 
them as a compensation for the supposed injury. Instead of the mileage 
duty payable to the Oxford Canal Proprietors, they were authorised to 
take so much per ton for coals and other goods which should pass from 
the Oxford into the intended new canal, or visa versa, or from any other 
navigable canal through the Oxford into the new canal, without any re- 
gard to the distance the same should pass upou the Oxford Canal. The 
Oxford Canal Company were rated in respect of this compensation rate, 
and the court held, that they were not liable to be assessed. It was at- 
tempted, in argument on their behalf, to shew, that the compensation 
was merely for passing in and out of the canal^ that the tolls became 
due for the use of the sluice* and so rateable only in the parish of Braun- 
ston where the sluice is situate. But Mr. Justice Bayley said, that there 
was a fallacy in those premises, for the compensation was given in regard 
of the use of the canal, not for passing into it or out of it. In point 
of fact, ^although called a compensation duty, this was a rate r^coog-i 
for coals passing along the canal.(a) L J 

Having now shewn that canal, dock, and water companies are ratea- 
ble, but that they may be exempted by acts of Parliament, having 
shewn the force and extent of these exemptions, together with the con- 
struction of the local statutes which apply to the subject, it remains to 
point out more particularly the place where the rate is to be made, and 
the proportions must be attended to in distributing it. 

There is this difference between a sluice and a navigation : in the for- 
mer case the proprietor must contribute to the belief of the poor in that 
parish where the sluice is situate, but in the latter the land is to be rated 
to the relief of the poor of that parish where it is productive of profit 
to the proprietor, and in proportion to that profit, which may bo consi- 
dered as in the nature of a rent received by the proprietor for the use of 
his land within the parish. (6) It was formerly holden, that the tolls of 
a canal navigation were assessable in the parish where they became due, 
upon the completion of the voyage.(c) But the decisions took place be- 

(a) AB.kC. 16, The King against The Company of Proprietors of ihe Oxford 
Canal Navigation. See also lu B. ft C. 163, R. y. Oxford Canal Companj, where 
the liabilities of the company were farther settled. The trustees of the London 
Bridge Works were held liable under the Riot Act, 1 G. 1, st 2, c. 5, s. C, on the 
ground that all persons having personal property within the district assessed were 
rateable as inhabitants, whether resiants or not, and the Court of Exchequer 
Chamber, which rerersed the judgment of the Court of King's Bench declared the 
construction of this statute to be widely different from that of the 43 Elis. The 
Riot Act speaks of ability in general, and not of specified property as liable to the 
rate. Caldec. 15, Atkins and others ▼. Davies. 

(b) 1 B. ft C. 650, by Abbott, C. J., Cowp. 581, Rex ▼. Cardington InhabiUnts. 
The sluices were local and visible property, producing profit within the parish. 

(e) 2 T. R. 660, Rex v. Aire and Calder Navigation. 4 T. R. 543, Rex ▼. Page. 
1 Nolan's Poor Laws, 107, S. C. 8 T. R. 340, Rex. t. Staffordshire and Worces- 
tershire Canal Navigation. 6 Rast, 325, Rex v. Leeds and Liverpool Canal Com- 
pany. 
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fore the case of Rex v. NiehoboB((i) was determined, and in which the 
Court resolved that toUff per se were not rateable. And R. v. Nicholson 
was recognised in a subsequent case, where tiie Court dedded that tolls per 
se were notrateable.(«) It thetefore became necessary to adopt a new rule, 
because, although some rateabiUty must be incurred at the place where 
the voyage finishes^ there being the use of the canal at that spot, yet the 
proportion would be highly unequal, estimating the ratoability as arising 
P^uaa-| from the occupation *of land according^ to the modem cases.' 
1- -I And therefore canal tolls are now deemed to be rateable in every 
parish through which the canal passes in respect of the land there situate, 
and so used for the canal. 

This was, in '■ effect, only reconciling the principle of cases concembg 
canals with that which respects other rateable properties. For the diffi- 
culty Originally was, how to rate telle qui tolls; as soon as it was held 
that tolls per se were not rateable, the original principle of ratoability 
IB i^pect of land became extended. Thus it had been resolved, that 
the tolls arising from a sluice were rateable in the parish where it was 
erected, although the proprietor residod elsewhere, and the tolls were 
coUectod in another parish.(/) Some years afterwards, a barge-way and 
toll-gate in the Hamlet of Hampton Wick, which had been purchased bj 
the City of London, were rated to the relief of the poor in that hainlet,' 
for such part of the tolls as became due there, the tolls being collected 
in another parish; and it was contended, that the corporation ^ere not 
rateable, on the ground that if so, they might be rated for the same tolls 
in each of the several districto through which the river passed; and it 
was added, that it would be impossible to ascertain the exact proportion 
which might become due in each. But the Court held, that the corpo^ 
ration was rateable; true it was, they were not called on to say how 
much the city should be taxed in one parish, or how much in anotheri 
for the city had, in fftct, the ownership and inheritance of the soil, the 
subject-matter of the rate; and they confirmed the order of sessions.(^) 
Now, here the principle respecting land was clearly recognised, and the 
only difference between this and cases on canal navigation would be. 
that the canal is rateable in proparHon ahng its wHote linej as we shall 
proceed to prove. 

The principle was more clearly adopted in a case where the Corpora^ 
tioB of Bath were assessed, as occupiers of certain springs and reservoirs. 
An aot of Parliament gave them authority to convey water from the 
springs in the neighbourhood to the city. The Court held, that they 
were not only liable to be rated in respect to these springs, but also for 
the reservoirs made by them in the neighbouring parishes^ as for land 

(d) 12 Bast. 330. 

{€) 6 M. A S. 400, B. V. St MxtfB Leicester. Nolan, 90, R. v. Canal Naviga- 
tion. 

[/) Oowp. 591, Bex T. Oardington Inhabitants. 

Iff) 4 T. R. 21, the tStag against The Mayor, Ac. of London. 
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oocapied bj them. . And tbe Court resoWed farther, that the corpora- 
tion were not rateable for the whole of the entire profit in the parish 
where the springs were conducted into the reseryoirs, because a propor* 
tion of the profit accrued to them from aqueducts and pipes underground, 
and laid into the soil of o^r parishes. *The rate imposed p^Aq-t-i 
upon them to the full amount of the profits in the parish whence ^ •> 
the springs issued. It was quite clear, the Court observedi ^t the cor- 
poration were not residents or inhabitants within the statute of 43 Elic, 
and also that they were rateable as occupiers of -land where the springs 
arose ; but the main question was, whether they should be rated there 
for all their profits. As the Corporation of Bath used so large a portion 
of their apparatus in other parishes, in the soil of which that corpora- 
tion were authorized to lay their pipes and aqueducts, it would be impos- 
sible to say, that they ought to be rated solely in the first-mentioned 
parish. The rate was therefore quashed. (A) 

It is very easy to discern from hence, that as soon as tolls were held 
rateable only in respect of land, they must come within the principle* of 
. the preceding case, and so it happened. Thomas Milton was rated for 
. « river tonnage at 100/. — 6/.'' The sessions confirmed the rate. The- 
river navigation in question extended through several parishes* and cer- 
tain tonnage dues became due along the line. The appellant was rated 
for the whole amount of the dues in tbe parish which imposed the assess* 
ment, and he contended, that he was only proportionally liable. The 
Court were quite clear against the rate, for the profits accrued in respect 
not only of the use of that part of the navigation which was within the 
parish in question, but also from the use of the other parts of the naviga- 
tion situate in the different parishes through which the goods had passed. 
To say that the tonnage dues were subject to this rate, would be to over- 
turn the case which had decided that tolls per se were not rateable. The 
order was therefore quashed,(i) 

Again, where the proprietors of an inland navigation, which extended 
through several parishes, were assessed in one to the entire amount of 
their tolls, the Court held, that the rate could not be supported, for the 
proprietor of the navigation ought not to be assessed at that amount in any 
one of the parishes through which the eanal might pa88«(A) And, accord- 
ing to the above principle, although no dues be received in any one par- 
ticular parish, yet that parish is liable to contribute in proportion to the 
profits upon the whole line of navigation. (/) • 

(h) 14 East, 609, The King against The Mayor, Aldermen, and Corporation of 
Bath. S. P. 1 M. & S. 634, Hex v. Rochdale Waterworks Gompanj. 

li) 3 B. & A. 112, Rex y. Milton. (k) Rex t. Palmer, 1 B. A; G. 546. 

(l) Id. 551, Rex t. The Earl of Portmore and another. See also Id. 546, The 
King against The Company of Proprietors of the Trent and Mersey Nayigation. 
In this last case the rate was admitted to be good, becaoae tbe company were 
rated for a certain number of acres of land situate within the township, through 
which part of the canal passed, producing annual profit exceeding the sum in res- 
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P^Q«rt-i *So it was when the proprietors of certain mills in H. were 
L J permitted to take tolls in L. as a compensation for loss of wat^r. 
It was held, that they could not be rated in respect of such tolls in H.(m) 
And it is so especially where an act contemplates the unprodactiyeness oi 
an undertaking for some time by reason of the expense. (n) 

It is worthy of remark here, that although tolls are not rateable per se, 
yet they are so, as we have shewn, when connected with land ; and it 
may be added, that a lock has been considered a real and substantial 
property, so as to warrant a rateability of tolls received in respect of it. 
It was argued, that such a rate would be upon the dues payable at the 
look, and not upon the lock itself; and thus as tolls had been held not 
rateable, that these profits were exempt. But the Court considered, that 
the lock, in this case, was a thing locally situate in the township, and 
producing profit; and that the addition of dues or rates was merely giving 
other names for the same subject, (o) 

Indeed, as to the case of the King against the. Aire and Galder Navi- 
gation (which, as far as it related to assessing the whole amount of profits 
in two parishes, according to the proportion collected in several interven- 
ing parishes, has been overruled,) Lord EUenborough took an occasion to 
observe, at another time, that the undertakers of that navigation had real 
property in the parishes where the tolls were collected, that the rate was 
upon the tolls conjoined with that property, which property was rendered 
so much more productive by reason of the tolls collected there. (j9) So 
that, in all the cases, however erroneously some might have been decided 
upon other grounds, it is clear, that the principle of rating land was 
recognised as far as it was possible. (^) 

r*3331 ^Having now pointed out the place where the respective dues 
L -I above alluded to may be demanded, it remains to add a few words 
respecting the proportion of assessment. And this to a certain extent 
has been explained already, because we have shewn, that a canal company 
is rateable in each parish through which their water runs, according to 
the amouut of their general profits. Looking to the land covered with 
water aa the guide, the rate is demandable according to the proportion of 
such land used for the purposes of navigation. There is, however, ano* 

pect of which they were assessed. It is difflcnlt to apply this reasoning: the rate 
might have been right in this particular case ; bat as the principle is, that the 
rateability is to be in proportion to the proBts along the whole line of canal, it 
might follow that the profits of a company might exceed their assessment in one 
parish, and yet be quite out of proportion to such as should be received in other 
parishes. S. P. 9 B. & C. 820, R. v. Lower Milton : and see 1 B. & Adol. 113, B. 
T. Barnes. 

(m) 3 B. A Adol. 633, R.t. Aire and Galder Nayigation Company. S P. 1 Q* ^• 
635, R. Y. Bristol Dock Company, 2 Railw. Ca. 571. S. P. 4 Ad. & El. 40, B. v. 
Woking. S. C. 5 Nev. A M. 395. S. C. 1 Gale A D. 76. 

(n) R. r. Bristol Dock Company, ut supra. 

(0)12 East, 324, Rex y. Sir A. Macdonald. (p) 12 East, 337. 

(q) See also 4 Ad. A El. 916, Colebrooke y. Tickell. 8. C. 6 Nev. A M. 483. 
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ther prinoiple of proportion worthy of attentioD, and it is this : admitting 
that the company are rateable throughout all the parishes where their 
property lies, whether they collect the tolls in one of those parishes, or 
not, or whether, in fact, not in any one— still are they to be rated in 
respect of the improved valae which the land has attained in consequence 
of the canal, or as mere soil unconnected with the consideration of any 
materially profitable right t Now, many acts of Parliament have been re- 
ferred to, in which it has been expressly declared, for the benefit of canal 
companies, whose exertions tend very much to the public convenience, 
that land used for canals shall be rated as land used for husbandry pur- 
poses, and not in respect of its improved value. But in the absence of 
any such provision, it is quite clear, that as the land proportionally in- 
creasee in real value, so it shall be rated higher in proportion. The New 
Biver Company were rated for land in Chadwell Mead, in their occupa- 
tion ; which land, without the spring rising there, and if not covered with 
water, was found by the sessions to be of the annual value of 5/. ; but 
connected with the advantage derived from the use of the spring, were 
estimated at 3002. per annum. It appeared, that none of the profits 
became due, or were received in the parish which imposed the rate ; and 
it was therefore contended, that here was no beneficial occupation so as 
to charge the company. The Court observed, that they had no concern 
with the quantum of the rate ] the sessions might, or might not, have 
rated the adjacent property too highly ; but the question was, whether 
the land, which included a valuable spring of water, was to be charged 
in a more advanced proportion, by reason of its increased profits. They 
gave judgment in favour of the rate, and Lord EUenborough observed, 
that in Rex v. The Corporation of Bath, it had been assumed in the de- 
cision, that the water was the subject of rate in the parish where it was 
impounded in the reservoirs, (r) 

*Landsare, in fact, rated according to the amount which can be r^qq^-i 
obtained by letting them at a rent ; and this rule has been said to ^ -I 
be a good criterion, in order to ascertain the amount of a rate.(<) And 
hence, it should seem, that whether it be a right of common, or a right 
of way, or of fishery, or a canal property which is attached to land, such 
land may be rated according to the value which the profit or easement 
may happen to confer upon it ; and if the test of this principle be applied, 
the fact, that the place where the common and way may be enjoyed, is 
quite distinct from the premises to which they are appurtenant, will pro- 
bably make no difference. Consequently, incorporeal hereditaments, 
although enjoyed at a distance from the land to which they belong,(/) will 
raise the value of property, so as to make it the subject of a higher rate, 
than it would be if considered independently of them. But as soon as 

(r) 1 M. & S. 603, Rex y. The Governor and Company of the New Rirer. See also 
Gamp. 619, R. ▼. Miller. 4 Ad. k EI. 40. 5 Ne^. k M. 396, R. t. Woking. 

(«) 4 B. & G. 82, by Abbott, G. J., 9 B. AG. 68, Rex v. The Trustees of the 
Duke of Bridgewater. Id. 820, R. y. Lower Milton. 4 B. ft Adol. 61, R. v. Adams. 

{t) For instance, common land in another parish. See 2 Sir W. Bl. 1246, by 
De Grey, G. J., and 1 Nolan's Poor Laws, p. 81, n. (5.) 
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^he owDership of thiBlaod o6me8 to be ocmaideri^d asdUtinot from the 
water over which these rights are olaimed, die privileges ia question 
come under the deuomination of easemoDts, and consequently cannot be 
rated. So that where certain navigation proprietors were rated as owners 
and occupiers of land taken and used for the navigation of the Rivers 
Mersey and Irwell, and for towing paths, locks, and tonnage, the Court 
quashed the rate. For these persons.could not be rateable for the ancient 
bed of^he navigable part of the river. Still, however^ the Court said, 
that they were rateable for new cuts. made through the mill of which 
they had been the purolmsers; and, moreover, that they were also liable 
for the locks. The order.of sessions was accordingly qaa8hed.(u) 

Again, where an act of Parliament, enabled certain undertakers to con- 
vey in fee or by way of mortgage, as well the said navigation, &c.; it was 
held, that the word <^ navigation," imported an incorporeal hereditament, 
for the prior act had given the undertakers an incorporeal hereditament 
in the bed of the river. The undertakers were, therefore, not rateable in 
this respect. (t>) 

But the new cuts are rateable. As where a company ^rnade a river 
P^oqc-i navigable, and made a cut, lock, and horse towing path in respect 
L J of which they took tolls. They had power to purchase land, but 
the absence of actual conveyances was held not to reduce the ownership 
of a mere easement. They were occupiers of the land in question. (to) 
So where the Chelsea Waterworks Company made new pipes and reser- 
voirs, they were held rateable as occupiers of the reservoirs, as well as for 
the occupation of land below the sur&ce by their pipes, although the 
Banger of St. James's Park was rated for the herbage above.(a;) 

Rates, tolls, &c., were not to be rated, but lands and grounds were to 
be rated as if they had remained in their former state. It was held, that 
a canal company might be rated at the fluctuating value of the adjacent 
lands and buildings, and not at the value which they bore when the act 
was passed ; and that the value of the adjacent land was to be estimated 
from whatever source it might arise, and that the increase of value arising 
from the canal ought not to be excluded from the calculation.(^) 

There is one other principle in rating these properties, which it is desi- 
rable to mention ; and it is, that the assessment upon a company should 
not be made upon .the profits in the aggregate, without first deducting 
the sum which they are liable to pay for poor's rate» The Hull Dock 

(u) 9 B. ft C. 95, Rex v. The Company of Proprietors of the Mersey and Irwell 
Navigation. Id. 114, Rex y. Thomas, S. P. S. G. nom. R. v. Avon Company, 4 
M. & Ry. 23. 7 B. & C. 70, note (c). Rex v. River Weaver Navigation, S. P. 

\v) 9 B. ft C. 820, R. ▼. Aire and Calder Navigation. 

[w) 2 Railw. Cas. 7, Bath River Navigation v. Willis and others. 

z) 5 B. ft Adol. 156, R. v. Chelsea Waterworks Company. 

[y) 3 Ad. ft El. 619, R. v. Monmouth Canal Company. S. C. 6 Nev. ft M. 68. 
See 3 Ad. ft El. 640, Sirhowy Tramroad Company r. Jones and others, and Horn* 
fray y. Jones. 



.IN0IDlN.T«-'4tA.TIA;B.II»ITT# • 813 



qompanj were aaseaaed to the poor'airate. in tbesam of. 8y900Z., tbeir 
set profits, after making a fair idlowaoce in reapect of repaira and other 
eipenaes, bat without making, any deduction in reapeot of the anm with 
which they were chargeable to the rate. That sum amonnted to 2,225Z» 
If that amount ought to have been deducted, the net profits of the com- 
pany would amount to 6,6742. only, or thereabouts. The sessions con- 
firmed the rate so made on the full profits, without deducting the rate. 
It was contended, that such a deduction was new in principle, and had 
not been before made; but the Court quashed the session's order. Other 
real property, they observed, was rated at three-fourths, or any other 
part of its value, deductions being virtually made in respect of parochial 
demands, and there was no reason why this company should not be 
charged in the same proportion. Land intrinsically worth 40/. a year 
can only pay rent of 30/., if it is to pay 10/. per annum in other ways; 
and in estimating a rent, both landlord and tenant look to the value of 
the thing on one hand, and *to the outgoings on the other ; and rj^oQ/*-! 
the outgoings must be deducted from the value, before the rent ^ ^ 
can be properly fixed. The Court added, that the suggestion in the case 
^what we have stated above) was de&rly wrong, for if 2,225/., the present 
rate, were deducted from 8,900/., the rate upon 6,675/. only would 
leave part of the rateable proportion of 8,900/. free from rate. The 
allowance should be so made, as that the sum upon which the annual 
rates were made might, with the amount of the rate, make up the 8,900/. 
The sum, according to the present rate, would be 7,120/., and the sum 
to be paid by the company, 1,780/. The Court further decided, upon 
this occasion, that a lessee whose under-tenants had been excused from 
rates, by reason of their poverty, was not liable to be assessed; for as the 
<)wner fixes his rent upon the supposition that the rate is his tenant's 
burden, it would not be right to make the landlord surety for the tenant. 
The rate was, therefore, directed to be reduced to 1,780/., and the order 
of the session confirming the rate was quashed. (z) 

■ 

So, upon another occasion, the sums paid for poor's rates, for the 
expense of collecting the tolls, for repairing the banks of the canal, and 
for supplying it with water, were ordered to be deducted before the 
amount of the rate was fixed. (a) So again, repairing expenses, the 
expenses necessary to the carrying on of the undertaking, and a per 
oentage equal to a reasonable tenant right profit were allowed to be de- 
ducted. But no deductions were allowed in respect of burthens imposed 
mpon the profits of the navigation, or compensation pi^able to the owners 
of the property injured by the navigation.(&) 

A dam which upholds the water of the river is part of the machinery 
which produces the rate, and for this the company are not rateable. (e) 

(z) 3 B. ft C. 516, Rex ▼. The Hall Dock Companj. 

(a) 10 B. ft G. 163, R. r. Oxford Canal Companj. To the same effect, 9 B. ft C. 
820, R. y. Lower Milton. 1 B. ft Adol. 926, R. t. Chaplin. 

(b) 4 Ad. ft El. 40, R. y. Woking. S. C. 5 Ney. ft M. 395. 
(e) 3 B. ft AdoL 139, R. y. Aire and Calder Nayigation. 
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So where an ooci;ipier of land requires protection from floodsi and is con- 
sequently subject to a rate, he may be rated the same as other occupiers 
of land in the same parish who are not rateable to the sewage, but still 
minus the rate. The sewers' rates constitute an outgoing which di- 
minishes the annual profit, whoever pays it, and the value must be taken ' 
accordingly.((;^ 

r*SS71 Bateability, upon other occasions than for the relief of the 
L J *poor, must be considered with reference to the statute which 
imposes the tax. A water company at Manchester were held to be 
exempted under the following circumstances. An act was passed for 
the better cleansing, lighting, watching, and regulating the Towns of 
Manchester and Salford, and the defendants assessed in respect of their 
pipes, trunks, apparatus, works, and tenemenU. They had liberty to 
break up the soil for the purposes of laying down their pipes, and cou- 
veying water; and the question was, whether this privilege constituted a 
tenement within the meaning of the act. Lands, in general, it was under- 
stood, were not intended to be rated. But it was contended in support 
of the rate, that the word « tenement'' was of a more extensive signifi- 
cation than land, and that the right exercised by the company implied a 
dominion over the land, thus constituting a tenement; whilst, on the 
other hand, it was said, that the company had a mere license of remov- 
ing the land for the purpose of laying their pipes, and so had a mere 
easement only. The Court adverted to the principle of the act, in giving 
judgment against the rate. The principle was, that the description of 
property mentioned should be sufficiently protected. And thus the words, 
<< messuages or tenements" « lodgings or tenements/* were introduced. 
So gardens and garden-grounds were comprehended, for the object of the 
statutes was to give security and accommodation to the residents and to 
their property. But the word « lands" was omitted, and therefore lands 
were not to be the subject of a rate. So were pasture grounds, and quar- 
ries, because, though included in the 43 Eliz. as affording income, and 
so supplying the means of contribution, those properties would derive no 
material equivalent or protection from the act. The Court considered, 
consequently, that the word, ^ tenement" was here used in a very limited 
sense, and the order of sessions was quashed, the company's apparatus 
being expunged from the rate.(6) 

An act directed that certain commissioners of reservoirs should not be 
rated till the reservoirs should be in use. Only one reservoir having 
been completed out of three, it was objected that no rate was payable 
because the whole was not completed. Alderson, B. I think the rates 
are separate, not general. And by Rolfe, B. Each class of works bene- 

(d) 4 Id. 61, Rex t. Adams. Diss. Lord Tenterden, who died before judgment. 

(e) 1 B. & C. 630, Rex y. The Company of Proprietors of the Manchester and 
Salford V^aterworks. As to corporations, see the stat. 6 ft 6 W. 4, c. 76, s. 92. 
12 Ad. ft £1. 2, R. T. Exminster. S. C. 4. P. ft Dav. 69. 4 ft 5 Yict. c. 48. 
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fits a particniar class of individiials. Judgment was given for the defend- 
ants upon a demurrer to a *replication in tre8pa88,(/) and the r«qqo-| 
judgment was affirmed in error.(^) L. J 

Some of the kinds of property enumerated in this Treatise, are liable 
to the burthen of tithes. We shall shew, that fish may be the subject 
of such a charge ; and as mention has already been made of mills, on 
account of their close connection with rights of water, it may not be im- 
proper to explain under what circumstances they also may be compelled 
to contribute towards the parson's maintenance. The tithes, both of fish 
and of mills, are considered as great tithes. 

First, with respect to fish. 

By the Tithe Commutation Act (6 db 7 Wm. 4, c. 71, s. 90), nothing 
in the act shall extend to the tithes of fish or of fishing, unless by special 
proYision, to be inserted in some parochial agreement, and specially 
approved by the commissioners. Nor shall it extend to any personal 
tithes other than the tithes of mills. 

It is worthy of observation, that the foundation of the parson's claim 
to receive a tithe for fish is custom. Whether the fish be caught in the 
sea, or in a public river, or in a several fiflhery, or a store pond, or inclosed 
river, the same principle prevails, that the profit is not titheable other- 
wise than by an usage to that effect. Fish, therefore, are not thus 
chargeable de jure, for tithes de jure arise from such fruits of the earth 
as renew annually, or from the profit which accrues from the labour of a 
man. 

Further, the usual division of tithes is thus : personal, predial, and 
mixed. The tithe of fish caught in the sea, or in open rivers, is called 
a personal tithe ; that of fish taken in private waters, may be said to be 
a mixed tithe. 

Dr. Bum observes, that personal tithes are payable only by a special 
custom; and, perhaps, are paid nowhere in England, except for fish 
caught in the sea,(A) and for com mills.(t) And the mixed tithe, as it 
regards fish, is payable also, as we above mentioned, by custom alone. 
It follows from hence, that the tenth part of fish taken in private rivers 
or ponds (where * titheable by custom,) should be set out in r«QqQ-i 
kind, according t-o the common law ; for the statute of Edward L. J 
YI. extends to predial tithes only,(A;) and the safer course is, to give 

(/) 1 Ezch. 1Y7, Sidebottom y. Commissioners of Glossop Reserroirs. 

(g) Id. 611. 

[A) And public rivers might have been added. See 1 Ro. Ab 636, pi. 7. 

t] Ecclesiastical Law, vol. iii. p. 521 ; but see 6 & 7 W. 4, c. 71, s. 90. 

;k) It is declared by 2 & 3 Ed. 6, c. 13, s. 11, that the act shall not extend to 
any parish which stands upon and towards the sea coasts, the commodities and 
occupying whereof consists chiefly in fishing, and have by reason thereof nsed to 
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Dotioe of the s^ttiog it oat. . Hie pertonal .tithe,; being a tentb part of 
the dear profits arising orer and abore all incidenftohnrges,: is a. payment 
in mooej; unless there be an express custom ta the oootrary. 

. It was said bj the Court in an old case, that- the parson -could not 
have the tithes of fishes taken in the sea, • bed&use- it is not within any 
parish. (Z) And again, that no tithes should be paid in kind, without a 
custom, for any fish taken in the high sea out of any parish.(m) These 
opinions, however, were delivered, assuming that no custom existed ; for, 
first, it will appear presently, that fish, taken from the sea, may be tithed 
by custom, and next, that by a special custom they may be set out in kind. 
A prohibition was applied for to stay a suit upon an appeal here to the 
delegates from a sentence in Ireland, for tithes of fish taken in the sea, 
because fish in the sea were fersBnaturas, and 60 not titheable, and because 
no spiritual person could say, that the fish were taken within his parish. 
But the prohibition was denied, for, by Jones, J., tithes of fishes are 
usually paid in Ireland ; and it was said, that tithes were payable in 
Cornwall, for 'fishing in the sea, to the parson of the parish where they are 
landed, and that it was the eustom m Yarmouth to pay tithes for her- 
rings, (n) And for salmons also in the River of Exeter. (0) It was said 
moreover, in the same case, that tithes personal taken in the sea, out of 
any parish, are due deductis expensis, and that they are not tithes in 
kit)d.(|>) So it had previously been laid down by Mr. Justice Doderidge 
that tithes of fish taken at Island, or of herrings or pilchards upon the 
sea, were personal tithes.(^) It had been further resolved, that inasmuch 
as the right to tithe sea ish at ally depends wholly upon custom, an usage 
to take them in any particular manner, or even to take less than the tenth 
part, is a good usage. Thus, a prohibition was applied for, and a custom 
r^oA(\-\ "^^ surmised, that the owner of *the fishing-boat had one moiety 
^ -I of the fish, and the fishermen the other moiety, and that tho 
owner had been accustomed to pay the tenth of his moiety in discharge 
ef all. The Court held this to be - a good surmise, for as the parson, of 
eommon right had no claim to the imposition, if he availed himself of a 
custom, it was necessary that he should abide by the custom*; consequent- 
ly the tenth of the moiety might be a discharge of the whole. (r^ So, 
again, a prohibition was prayed to stay a suit for tithes of fish taken in 

satisfy their tithes by fish ; but that all and every such parish and parishes shall 
hereafter pay their tithes according to the laudable eustoms, as -they- bare hereto- 
fore of ancient time within .these fifty years bsea used and accnstoaied, and shall 
pay their offerings as is aforesaid. See Bunb. 239. 256, Gwavas v. Eelynack. 
8. G. Gwlll. 691. 

(/) Noy. 108. (m) 1 Ro. Ab. 636, Long r. Dircell. 

(n) Cro. Gar. 264, Anon. See Litt. Rep. 147. (0) Palm. 527. 

(p) 1 Ro. Ab. 636, pi. 6, Gould t. Arthur. Id. 656, citing Go. Magna Gharta, 
621. 

(q) 1 Ro. Ab. 642 pi. in Goslin ▼. Harden. 

(r) Noy. 108, Holland t. Heale. See also 2 Wood, 35, Swatman t. Bonner; a 
custom to pay 58. for each poat in lieu of tithe of all fish caught therein, allowed. 
2 Wood, 164, Thompson v. Field. A custom for the rector of Scarborough to have 
the twentieth part of the fish, or of the value of such fish as are taken by any fish- 
ermen inhabiting the town of Scarborough, wheresoever caught, allowed. ' 
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the sea, and of corn, and the question was, whether twenty fieh might be 
oonsidered a good payment in satiefaction of all, and so tweWe sheaves 
in respect of the oorn ; and the €oart were of opinion, that the onstomi 
as to the fish, was valid, beoaose the payment wonld not be due without 
usage } but as to the com, tbey said, that the twelfth part might be due 
of common right, and that a custom to pay nothing wonld not be good 
without more. The prohibition was, however, granted nisi. (a) Cause 
was afterwards shewn against the rule, on the ground that tithes were due 
of common right in respect of com, and the Court being of the same opin- 
ion, discharged it.(^) But if the owner of a vessel lend it for the purpose 
of catching fish at se% upon condition of receiving a certain quantity of 
fish on the return of the mariners, no tithes are payable by the mariners 
to the parson, out of the fish which the owDcr takes for the use of his ship 
because this is a personal tithe, to be reckoned upon the clear gain only ; 
and so it is in Devonshire upon the hire of a ship er boat to take pilchards 
or herrings.(v) 

The Earl, of Scarborough preferred a bill in the Exchequer for the 
tith;e/of fish due by custom, and it was laid for all fish taken at sea, and 
brought to land and sold within the parish of H<, of which the plaintiff 
was the impropriate rector; secondly, for all fish sold at sea, when the 
vessel came back to the parish ; and thirdly, for fish takea bj the i^ihabio 
tants, and sold at another port. An issue was directed to try whether 
there was any, and what custom, although the plaintifif did not prove his 
custom, as laid in the bill , and the Court (three Barons against the Chief 
Baron), said, that as this was a personal tithe, a double tithe might be 
payable, not only in the port whei]p the. fish was sold, but also in that 
where the fish^man dwelt, and *that it was good custom for one ^4(04.-1-1 
tithe to be payable by custom, and uiother of common right.(t;) L -> 

According to another report of this case, the plfuntiffs claim was for 
tithes offish, at the rate of twelvepence in the pound, or the twentieth 
part, charges deducted;. and it was ultimately arranged, that the plaintiff 
should have twelvepence in the pounds clear gain, after all charges were 
deducted.(io) And there may also be a custom to set out these tithes 
in kind. As w^ere the impropriator of St.- Ives claimed a tenth part of 
all Ifeh caught at sea and brought into St. Ives for sale, and stated a cus- 
tom for the fishermen to give notice to the rector, or impropriator, after 
the arrival of the fishing boats in the town, parish, or rectory, where the 
fish were to be unshipped and laid on land ; and further, that the custom 
was after such notibe given, for the fishermen to set forth on the shore 
the full tenth of the said fi8h.(a;) 

The same law has obtained with regard to tithes of fish in public rivers. 

[9) 1 Ley. 1T9, Sheppard t. Penrose. S. G. 1 Sid. 278. 
S. 0. 2 Keb. 2. 73. 
lu) 1 Ro. Ab. 666, Goelin v. Harden^ S. 0. bat differently reported. 1 Bo. Hep. 

419. 
Iv) Bunb. 43, The Earl ofScarborongh V.Hanter. (w) S. G. 2 Gwill, 621. 

(x) 1 Wood, 626, Lord Stamford v. Luke. 
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Tfaufl a prohibition was applied for agunat a parson for suing for a tithe 
of t routs taken in a river, on the ground of their being ferao naturasi and 
a preoedent of Easter term, 5 Car. 1, was shewn, where a prohibition had 
been granted against the same parson for tithes of oek taken in the riyer. 
Jones, J., said upon this, that in Wales they used to pay tithes for her- 
rings, and that in Ireland it was a common course to pay tithes of salmons 
taken in rivers. However, Richardson, C. J., observed, that, peradven* 
ture that might be by custom, but that otherwise no tithe was payable 
for fish taken in rivers. (^) It appears, from another report, that a pro- 
hibition was granted in the case.(i;) And again, it was subsequently laid 
down as the law, that fish in a river are not titheable, unless by cus- 
tom. (a) So agaiu, it was said : A warren may pay tithes by custom ; so 
doves in a dove-house, or fish in a river, [h\ It was again resolved, that 
no tithes were payable de jure, without a custom, for filsh taken in a com- 
mon river not inclosed, <u in a tiew indo9edf(c) because they are feraa 
natuso. And this, although they were taken by odo who had a several 
r*S421 ^^®'J there, and though the place where they *were taken was 
1- J within the parish of a person claiming them ; for it is a personal 
tithe, in which case tithes ought to be paid, deducting expenses. A pro- 
hibition was granted in this case, which was for the tithes •f salmons in 
the river of £xe, and so was another upon the same matter between the 
same parties.(c^) 

Notwithstanding the observation in the last case cited, it seems that 
fish in private waters are not titheable, unless by custom ;(e) and, more- 
over, that if no profit be made of them by sale, a custom to demand tithes 
for them would not be valid. Thus^he Court declared, in a case where 
tithes were demanded for various articles, and for fish in a pond amongst 
the rest, that such property was not titheable without a custom.(/) So 
again, it was determined, that fish in a pond, caught and sold are not tithe- 
able sans custome.(y) And in this sense, it is, that the passage in Rollers 
Abridgment must be understood, where it is said, that fish in a pond, or 
in an iudosed river, are liable.(A) If, however, the fish be kept for the 
owner's pleasure,. or home consumption, it had been asserted, that they 
would probably, be firee from tithe, even although there were a custom 
to take tithe for them, or, in other words, that a custom to that effect 
would be invalid, (t) This law has been recognised with respect to pigeons 
and acoms,(A;) and upon one occasion the Court said incidentally, that no 

(y) Gro. Car. 339, Dawes v. Huddleston. S. T. Hett. 13. (g) 1 Ro. Ab. 635. 

[a) Mar. 17, pi. 41, Anon. 6 Mod. 223. {b) 1 Ventr. 6, Anon. 

(c) We shall shew presently, that fish in a stew are not titheable, except by 
custom. 

{d) I Ro. Ab. 636, Qonld v. Arthur ; Wislake ▼. Arthur. 

(e) It is said by Sir Samuel Toller, tliat the concluding proposition in Bnnbnrj, 
namely, that one tithe may be paid by custom, of fish, and one of common right, 
seems contrary to all the authorities. On Tithes, p. 49, note. 

(/) 2 Gwill. 616, Austen r. Nicholas. 

(g) Id. 1681, Nicholas v. Elliott S. G. 1 Wood, 523. 

(h) 1 Ro. Ab. 636. (i) ToUer, p. 50. {k) See Litt 40. 1 GwiU. 429. 



IN0IDENT8— TITHS8«^ 819 

tithee were due from fish ofrigTUyiJ) bat how far an ezprees eostom might 
operate to indiice the Court to permit a tithe in such a case^ willj as Sir 
Samuel Toller observes, continue to be seen.(m) 

LasUj, with regard to the place where these tithes are to be paid. It 
is the opinion of Sir Simon I)egge, that << if the parishioner of one parish 
land his fish in another, the tithes are divided between the parson of the 
parish where the fisher lives, and the other where he landed his fish ; but 
if the parishoner land his fish in the parish where he himself dwells, then 
the rector of that parish has the whole tithes. (n) 

*The plaintiff, by his bill, demanded a tenth part of the clear r^ioj^oi 
gains and earnings of his parishioners; he claimed by immemo- I- J 
rial custom, or otherwise, and proved his right to a twelfth part. The 
defendant insisted upon a right to tithes in kind of all fish caught at sea, 
and landed in his parish by nets, boats, and craft, housed and kept in 
the parish, in the interval of the fishing seasons ; but he admitted that 
he had taken a composition. The question was between the ministers of 
two parishes, whether, where the inhabitants of one were hired by the 
inhabitants of the other, to work in the fishery, and were to be paid 
partly in money, and were also to have a share of the fish caught, the 
defendant was entitled to a tithe in kind of such share of fish. The fish 
when caught were brought into the defendant's parish. The plaintiff was 
rector of the parish, from whence the inhabitants were hired. The Court 
were of opinion, that, whatever was paid or rendered by the inhabitants 
of the plaintiff's parish, in satisfaction of the tithes of their occupation, 
should be paid to the parson of their own parish, and not to the vicar of 
the other, for otherwise they would be liable to a double tithe, or pay- 
ment, for their share of fish. The vicar was undoubtedly entitled to 
tithes of fish caught, or taken by the nets, boats, and inhabitants of his 
own parish, or some composition for them. But his claim of any benefit 
of personal labour from the inhabitants of the other parish could have 
no reasonable commencement. The Court thought, however, that an 
issue should be directed to try whether the custom for tithe of fish in the 
vicar's parish, extended to the share of fish which the inhabitants of the 
other were to have for their work and labour with the nets and boats as 
before mentioned, (o) 

Sir Samuel Toller adds, that whatever may be the complicated ques- 
tions and circumstantial claims on this subject, between incumbents and 
impropriators of neighbouring parishes, unless the custom be explicitly 
clear, the presumption would appear to be in favour of the parish where 
the fisherman dwell0.(p) 

It is desirable to add, that in a bill for the tithe of fish, all the per- 

m Het U*'. (m) Toller, p. 60. 

(n) Parson's Ootmsellor, pt. ii. c. IS, p. 267. 

io) 2 GwUl. 931, William8|y. Baron. S. C. 1 Bo. Ab. 642. 656, Goslin v. Harden. 

(p) ToUer,p. 69. 
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80D8 interested in the adyentnre should be included. Therefore, when 

the proprietors of certain fishing boats, the owners of nets, and the master 

and crews of the boats, embarked together in an adventure of this kind, 

; and the proceeds were to be divided amongst them according to agree- 

r*^d41 ^^^^} ^^^ ^^^ ^^^^ ^^ brought against the proprietors of the boats 
I- -I only, it was dismissed. It *was not contended, that all the per- 
sons engaged in the fishery should haye been joined, but the plaintiif 
should have included all those who had been engaged in any one adven- 
ture. (j) Further, as we have seen, that an issue will sometimes be 
directed, although the plaintiff do not fully substantiate his custom ; so 
also there may be an issue, notwithstanding that the defendant give no 
evidence against the custom, and even although there have been a former 
decree, which has been acquiesced in for many years. Upon such an 
occasion, the plaintiff shewed, that, a year after this decree, one hundred 
and thirty of the then defendants acknowledged the custom by an indorse- 
ment upon the decree. The Court were disposed upon this, to give judg- 
ment for the plaintiff, the defendants not having given any evidence 
against the custom ; but upon the importunity of the defendant's counsel 
they granted an issue. The authority of the decree, together with forty- 
one years' acquiescence, were then found two strong to be got over| 
although there was some strong evidence on the part of the defendants, 
and a verdict passed in favour of the custom. The cause afterwards 
went up to the House of Lords, where the decree of the Court below in 
favour of the custom was affirmed. (r) 

Mills are expressly included in the Commutation Act,(s) but, notwith- 
standing, it has been deemed advisable to insert the cases mentioned in 
the fiirst impression of this Work. For, perhaps, commutation may not 
as yet be universally completed, and hence, the first pages which have 
been devoted to the subject, may still be found useful by way of refer- 
ence. 

With respect to the nature of the tithe, notwithstanding that there are 
several authorities upon the subject, the substance of them seems to have 
been expressed by Lord Chief Baron Macdonald, in a case concerning 
the tithes of a water mill. He said, that the tithe of mills is now settled 
to be a predial tithe, so far as it regards its locality, and the person to 
whom it is payable ; but that the mode of payment it is to be treated as 
r*^4.51 ^ P'®^^^)^ *tithe.(f) A personal tithe is payable after the deduo- 
L J tion of expenses; a predial iiihe^ being due of common right, is 
payable in kind. 

{q) Forrest, 7, Goppard v. Page. S. C. Gwil. 1623. 

(r) Gwavas v. Kelynack and others, Btinb. 239. 256. S. G. Qwil. 691. See 1 
Wood, 303, Owavas v. Teage, the case of the old decree. 2 Wood, 60, Wolrige ▼. 
Henna ; and see also 3 Wood, 449, Boitase v. Batten, where a cnstom was estab- 
lished that tithes in kind should be paid to the vicar for all sea fish taken bj any 
nets, Ac, housed or wintered within the parish in the interval between the last 
preceding fishing season, and the season of catching the fish liable to pay tithe, 
whether the nets were the property of parishioners or not. 

(<) 6^7 W. 4, c. n, s. 90. (0 3 Anstr. 917. 3 Gwil. 1461. 
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It 18 desirable to attend to this distbctioiii bectnse in the early oasea 
there appears to hare existed some doubt, whether this tithe were per- 
sonal or predial. Thus Lord Coke says, that this is a personal tithe, 
coming from the gain of the miller, by his industry and labour ; as a 
fisherraaa pays the tithe of his gain by fishing.(tt) So again, Coke, Ch. 
J., declared, that this was a personal impost, and not payable unless by 
custom ; and consequently a prohibition was granted in the case alluded 
to, a modus haying been 8ugge8ted.(t;) So again, Mr. Justice Doderidge 
obsenred, two years afterwards, that of such things whereof the gain 
comes (mly by labour of men, tithes are not payable, but of things reno- 
vant, tLC,(to) Tithe for malt mills also was said to be only personal, 
being profit solely arising from the invention of a machine, and the 
labour of man and horse, and so not a natural increase; and the tithes 
would therefore be of the neat profit, deducting all charges, (cc) This 
lithe was, further, considered to be personal by a great decision which 
took place in the House of Lords. A horse mill for the grinding of malt 
was erected by the Corporation of the Borough of Tiverton. The plain- 
tiff, the rector of certain portions of the parish church of Tiverton, pre- 
ferred his bill in the Exchequer for tithes in respect of it. The decree 
was, that the tithe was the tenth toU-dtsh, and that the defendants should 
also pay costs. From this judgment the defendants appealed to the 
House of Lords, and there, eight Judges being present, the decree was 
reversed, and it was ordered, that the plaintiff below (the respondent) 
should recover his tithes of the mill in the nature of a personal tithe 
only ; that is to say, the tenth part of the clear profits arising from com 
ground in the said mills, over and above all incident charges. The Court 
of Exchequer were further directed to take an account accordingly, and 
it was ordained, that tithes should thereafter continue to be paid as 
above, (y) Upon the authority of this case, we are informed, that the 
Master of the Rolls ordered tithes to be paid *as personal tithes, r^co^p-i 
in a case of mills before him.(2;) Then, again the defendant had ^ J 
libelled in the spiritual Court for the tithe of a corn mill m predial tithe. 
The plaintiff set forth his answer, that he conceived the tithe of a com 
mill to be a personal tithe, and therefore prayed to be allowed all his 
necessary charges in attending the mill, before he should pay the tithe. 
The Judge of the spiritual Court having overruled the plea, the plaintiff 
prayed a prohibition, and upon the authority of Chamberlain v. Clifton, 
above cited, a rule to show cause was granted.(a) And so, again, there 

I (u) 2 Inst. 621. 

(v) 1 Ro. Rep. 405, Jake's case. S. G. 3 Bulst. 212. Bat Lord Coke mast be 
taken to hare spoken of yery ancient mills. 

(w) Cro. Jac. 524. See Bunb. 73, Dodson v. Oliver, where the Court were divided 
upon the subject. Id. 184. 

M 9 Yin. Ab. 40, in the note, Chamberlayn v. Plympton. S. P. Chamberlain 
T. Clinton, cited Id. 39, in the notes. 

(y) Id. Chamberlain and others v. Newte. 8. G. 1 Eq. Ca. Ab. 336. S. C. 7 
Bro. P. 0. 3. 

(jr) 9 Vin. Ab. 40, in the note, Charleton r. Brightwell. S. C. 2 P. Wms. 462. 
S. C. 2 GwUl. 676. 

(a) 2 Barnard. E. B. 336, Donalt v. Lowther. 

Mat, 1858.— 21 
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was a sait in the spiritual Court for the tithes of a grist mill, and the 
libel charged, that the plaintiff had ground three hundred quarters of 
wheat, the tithes of which were worth certain sums mentioned in the 
libel, and the Court held, that the demand was to be taken as a demand 
of predial tithes, which were not demandable for a mill, and therefore a 
prohibition was granted, the tithes in question being personal.(&) 

Then, on the other hand, there were authorities by which it appears 
that the Court considered this a predial tithe. Thus, in prohibition, there 
was one mill for com, for which a modus was paid, and the party added 
two new mill stones. The parson sued for tithes. And Ch. J. Holt 
said, that this was a predial tithe, because it was payable to the rector of 
the place where the mill is, and not to the parson of the parish where 
the party liTed.(c) At length it came to be understood, that the tithes 
of mills partook of a nature both predial and personal. For the Court 
was divided in a question concerning an ancient com mill, that the tithe 
of a mill was in the nature of a personal tithe, and that as the right to 
personal tithes was grounded on the benefit the parishioners received 
from hearing divine service, the tithes of a mill were payable to the vicar 
of the parish in which the parishioners dwelt, though the mill was situat-e 
in another pari8h.(<;2) This is not now law, because the tithe is payable 
to the parson of the parish where the mill is; but it serves to shew, that 
the double nature of the tithe had been considered and allowed. And in 
a case where an account of the tithe of a water com mill was prayed for, 
it was urged, that this was a predial tithe, and cases were cited, where it 
had been determined, that if a mill were built upon land discharged from 
r^iUT] ^'^^ ^7 ^ moduSf it should not pay tithe, but should participate 
*• -I in the ^privileges of the land where it was built.(e) And, 
although Mr. Baron Eyre seemed at first to doubt the authority of those 
cases as proceeding upon a mistaken notion that the tithe was predial, he 
subsequently delivered an opinion recognising the joint character of the 
tithe, but yet in no way recognising the authority of the decisions. 
Though it was to be recovered in the nature of a personal tithe, his Lord- 
ship said it ought not to be taken strictly as a personal tithe; but it 
must be deemed so far predial, and having so much reference to the 
place where it might arise, as occasionally (and which was the case before 
the Court) to fall within the description of a small tithe, in respect of an 
old inoloBure. The bill was then dismissed, though without costs, it being 
a new and doubtful question.(/) 

The case came under great consideration in a few years afterwards. 
One of the defendants had built a new water miU, and he lived in a 

(b) 2 Owill. 287| Cooke t. Derby. See also Id. 871, Thomas v. Price. 

ie) 1 Show. 281, Gumley v. Falking^am. See also Hall v. Machet, p. 347. 
d) 3 Wood, 385. Gwill. 974, Wilson v. Mason. 
e) Rnssell ▼. Moore, 1 Ro. Ab. 651. Id. 652, pi. 4. These cases do not seem 
>e law at present, now that the distinction as to personal and predial tithe has 
been establiihel. 
(/) 3 Gwill. 1256, Gaches v. Baynes. 
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neighbonriDg parisli. It was insiBted on his behalf, that this was a per- 
sonal tithe, and so dne to the rector of the parish in which he resided. 
It was farther contended, that the charges of building the mill were to 
be deducted, and that as they had not yet been repaid, no tithe conld be 
dne to either rector. As to the qnestion to whom this tithe was due, it 
was^ insisted for the plaintiff, that this was a predial tithe payable rectori 
loci where the mill was, that it could not be a personal title in respect 
of locality inasmuch as it had been decided, that a modus for land would 
cover a mill erected thereon. As to the deductions, no other except 
the annual deductions could be claimed as such. The Chief Baron, 
after adverting to the mixed nature of this tithe, considered it as settled, 
that the payment of tithe should be made to the rector of the parish 
where the mill was. With regard to the deductions, the Court thought 
it would be hard on the incumbent, if the whole expenses of building 
the mill were to be deducted in the first instance; his chance of being 
ever benefited by it would in such a case be probably destroyed. But 
until some retribution should be made for the original expense, the mil- 
ler ought not to be charged. If, as in Chamberlayne v. Newte, the mill 
had been in the hands of a tenant, there would not have been any diffi- 
culty, because the dear gain would be that which might remain to the 
tenant after the payment of his rent and other expenses. But the same 
measure of justice could be applied, as though the property were out on 
lease. An annual value or rent might be set upon it; and when ascer- 
tained, it might be deducted, as though rent were ^actually r^icoig-i 
paid. The counsel for the plaintiff then suggested, that the ^ J 
valuation should be made upon the machinery only, for in many places 
the principal part of the rent arose from the value of the fall of water, 
and that being the natural benefit arising from the freehold, would be 
most properly the subject of tithes; and thus, the deduction ought only 
to be proportioned to the recompense for erecting the machinery. But 
the Court intimated their resolution to lay down a general rule, and they 
directed the deputy remembrancer to set an annual value or rent upon 
the mill, then to deduct the whole rent and other incidental expenses of 
servants, &c. ; after which, the defendant, the owner of the mill, should 
account for the tithe of the clear profit8.(^) 

The result, therefore, of these authorities is, that the tithe must be 
considered as personal with reference to the individual who is to pay it ; 
but as it regards the parson who is to receive it, the tithe is predial, that 
is to say, it must be paid to the incumbent of the parish where the mill 
is situate. 

Our next question is, to inquire as to the kind of mills which are lia- 
ble to this payment. It seems to be agreed, that before the statute Ar- 
ticuli Cleri,?&) tithe was due in respect of some mills, although not of 
common rignt;(«) and after the law, it was understood that none exoept- 



(A) 



3 An0tr. 915, Hall v. Hachet S. G. 3 GwilL 1460. 

9 Ed. 2, c. 6. (i) 12 Mod. 243, per Holt, 0. J. 
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ing such ancient mills as had never paid tithes were exempted. Thus, a 
prohibition was awarded to the Bishop of St. Asaph, on the gronnd that 
tithes were not payable in respect of ancient mills.(^) And this means, 
of such mills only as existed before 9 £d. 2, that is, of very ancient 
mills ; for after that even though they be before memory of onr ances- 
tors they may be liable to the charge.(/) 

A mill, therefore, erected since the statute referred to, according to 
the better opinion, is titheable in pursuance of the express provisions of 
the act. Although a man may prescribe generally concerning a mill in 
non decimando,(m) leaving it to the rector to shew that tithe has been at 
some time or other received in respect of it. 

r«ft4dl Some observations are necessaiy here to explain that which 
L J *YfQ mean by the better opinion. The words of the statute of 
Edward 11. are, that if any do erect on this ground a mill of new, and 
after that the parson of the same place demandeth tithe for the same, 
the King's prohibition doth issue, &c. But it was answered, that in 
such case the King's prohibition was never granted by the King's assent, 
nor ever shall, which hath decreed, that it shall not hereafter lie in such 
cases. To this succeeded the act of Edward YI., and it was thereby 
enacted, that every person exercising merchandize, bargaining and sell- 
ing, clothing, handicraft, or other faculty, being such kind of persons, 
and in such places, as heretofore within these forty years have accustom- 
ably used to pay such personal tithes, or of right ought to pay (other 
than such as be common day labourers), shall yearly, at or before the 
feast of Easter, pay for his personal tithes the tenth part of his clear 
gains, his charges, and expenses, according to his estate, condition, or 
degree, to be therein abated, allowed, and deducted.(n) Upon this, the two 
Chief Justices, Holt and Trevor, held in the case of Newton v. Chamber- 
lain above referred to, that no tithe at all was payable in respect of the 
mill in question, because such tithe would be due only where it had been 
paid for forty years before. The other Judges (Powel; J., excepted) 
held, that the tithe was personal. However the cases agree that neio 
mills(o) are titheable by virtue of the statute; and Sir Samuel Toller 
observes, that this latter act may well control, by its special and particu- 
lar enactment, the statute of Edward YI., which is general.(jp) 

Yet it should be added, that the statute of Articuli Cleri, is considered 
not to apply to other than corn mills, as we shall see by and by. 

Before we proceed to mention the cases on this part of the subject, it 
may not be amis to state, that the following decision cannot be consi- 

(k) Pain r. EranS) cited in the note by "Dy. 170, (b) pi. 5. 

h) lb. Tanner y. Kirkbam, Gited Co. Entries, 463. S. P. Dy. 170 (b), Sconies' 
carie. S. P. Mar. 15. S. P. 1 Wood, 352, Ansell v. Adman. S. P. Hicks v. Trleie, 
3 Wood, 363. 

(m) Comb. 404, Holt, C. J. (n) 2 & 3 E. 6, c. 13, s. 7. 

(o) 9 Vin. Ab. 40. (p) On Tithes, p. 45. 
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dered as law,(^) on tbe groand tbat a partiuclar custom cannot conntcr- 
Tail an act of the Legislature. A custom was alleged, that if any baker 
of bread should erect any water or other mill within certain hundreds, 
no tithes were payable according to an established usage ; and it was 
said, that the hundreds might prescribe in non decimando. And a pro- 
hibition was granted, where the baker had erected a mill in one of those, 
being himself an inhabitant of the other. (r) But Holt, C. J. said, that 
this case was inconsistent with the statute Articuli *Cleri.(s) r^g^n-i 
However, the Court will presume, in the absence of any proof to ^ -I 
the contrary, that the mills are ancient; and it was held in a case of 
com mills, no proof having been made of the payment of tithes at any 
time.(<) 

In speaking of new mills as subject to tithe, such mills are intended, 
as have been erected where there were not any before, there being a 
^ide difference between such, and mills rebuilt upon an ancient site, in 
regard to titheabiiity. For it was very early holden, that if an ancient 
mill &11, and be then rebuilt upon the old foundation, the discbarge of 
tithe should hold good and revive.(te) Where, therefore, a prohibition 
was prayed, upon a suggestion, that the parson had libelled for tithes of 
a mill erected upon land which was discharged of tithes by the Statute of 
Monasteries, the Court denied the prayer, for the mill being lately erected, 
tithes ought to be paid for it, and no discharge of the glebe could extend 
to a mill erected de nova.(v) So, again, it was said in another case, by 
Coke, that a modus could not go to a new mill; for an ancient mill the 
modus might be allowed, but the custom could not be extended farther. 
A consultation was therefore awarded. (t(7)(x) So, also, it was resolved 
in another case, that tithes were payable in regard of new mills, and that 
the tithes should be the tenth toll-dish^^) 

Some questions have arisen upon the alteration of ancient mills, whe- 
ther they become in such case liable to tithe. We have just mentioned one 
decision, where it was resolved, that the rebuilding of a mill upon the 
same site would destroy the ancient exemption. And it has been deter- 
mined, moreover, that the change of an ancient stream which occasions a 
removal of the mill, should not operate to charge the miller, upon the 
principle that the act of God injures no one. Thus, there were two an- 

(q) It was held bad bj Holt, G. J. Comb. 404. 

(r) 1 Ro. Ad. 654, Kidden v. Edwards. 

(«) Comb. 404. {t) 2 Gwill. 645, Hughes v. BiUinghorst. 

(u) Pain y. Evans, cited Dy. 170, pi. 5, note. 

(r) Anon. Cro. Jac. 429. 8. G. 1 Gwill. 286. 

(w) 3 Balst. 212, Jakes, plalnUff, J. 8. defendant. See also 9 Yin. Ab. 39, 
Chamberlain v. Newte. 

(x) Yet it is said, Co. Magna Charta, 490. — If a man be seised of eight acres of 
pasture, and of meadow, for the tithes of which there have been paid, time out of 
memory, kc. 5«. 6<i and after the owner thereof erects thereupon a corn mill, he 
shall pay no tithe for the com mill, because the land was discharged per modam 
decimandi. 

{y) 1 Eagle and Young, 661, Ross t. Windsor. The case is not law as far as it 
respects the tenth toU-duh^ because it is a personal tithe. See post. 



826 WOOLETOH^S LAW OV WATXE8. 

cient mills from time immemorial, and there was an anoient modus ia 
respect of them* The mill stream at length altered its coursei and ran 
r*S^11 ^^ ^ ^l^ce at some distance, upon * which the owner of the 
I- -I ancient mills palled down one of them, and rebnilt it on the spot 
where the new stream ran, and the question was, whether this new erec- 
tion should have the privileges of the original exemption. The Court 
held, that it should, and a prohibition was granted.(z) But they added 
an opinion, which is extremely worthy of observation, because it affords 
us an explanation of a subsequent case, where the mill was held to be 
titheable, and to which we shall advert presently. It was this : that if 
the ancient watercourse were changed by the act of the party himself, 
the owner of the mill, the ancient modus shall not operate as a dia- 
charge.(a) 

The next case, it must be admitted, seems to militate against the doc- 
trine above laid down } but in reviewing it, it should be observed, that it 
proceeded on the ground that a mill partook more of the personalty than 
the predialty, and, consequently, that the person who built a new erection 
was additionally chargeable. And when it is recollected, that there was 
once a great doubt and confusion respecting the personal and predial na- 
ture of tithes, and that, at present, although they are certainly compound- 
ed of both natures, yet that they are payable to the panon where the mill 
tSf the case about to be given will probably be deemed of less weight 
than those to which it is certainly opposed. There are two ancient 
messuages, and two ancient water grain mills, and for these a modus had 
been immemorially paid to the parson, and then the owner erected two 
new grain mills within the messuages. The Court inclined, that this 
modus did not extend to the new mills, for that the tithes of a mill are 
not merely predial, but mixed with the personalty, and savour more of 
the personal than the predial character. The plaintiff in prohibition was 
nonsuited at nisi prius, issue having been taken upon the modus, and (tho 
point above having been raised upon demurrer,) he was nonsuited as to 
that also, and a consultation was awarded. Nevertheless, the Court ex- 
pressed a disposition to hold that the modus should not extend to the new 
mills. (2)) Then followed a decision, which at first sight might seem to 
agree with the last; but as, in effect, it will be found to have proceeded 
from an impression on the mind of the Court, that the defendant had 
diverted a current of water, near which he built a new mill, for his own 
private purposes, the rule laid ^down in Johnson v. Dunridge will exactly 
r*3521 ^^^^^> ^^^ ^ Goodwin v. Smith was not actually decided, the 
*• -l cases will be consistent. 

The plaintiff was vicar of Cadoxton, near Neath. There was a custom 

Iz) 1 Ro. Ab. 641, R. pi. 1, Johnson r. Dunridge. S. C. I Ro. Ab. 652, F. pi. 2. 

(a) Ibid. 

(b) Goodwin t. Smith, 1 Ro. Ab. 652, pi. 3. See also Ross ▼. Windsor, 1 Ea^Io 
and Young, 661, where a mill rebuilt upon another spot was held titheable. Bat 
the case was cited from the MSS. of Loi^ G. B. Dod. does not seem to be very dis- 
tinct, for it does not appear under what circumstances the mill wag removed, 
which might make all the difference. 
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that he shoald have the tithe of milk within the pariah. The defendaata 
occupied certain water gnat mills in the pariah. The bill; after atating 
these factS; went on to allege, that the defendants pretended to an exemp- 
tion from tithes by reason of an ancient mill, which through length of 
time had decayed, and had been taken down, and in whose place new 
mills had been erected. But the plaintiff insisted, that the mills for 
which he demanded tithes had been erected on a part of the parish where 
an ancient mill had never stood, being erected on a new channel or cur- 
rent of water which had been diverted from its ancient course, into a new 
cut J made for some private purpotes of the owner of the soil on which the 
same had been rebuilt. The bill then prayed a discovery of the quantities 
of com and malt ground on the premises; the value of the toll or mnlcture; 
and a just and fair account of the value of the tithes. The defendants, 
after several admissions, answered, that the mill mentioned was an ancient 
mill, immemorially free from tithes, that it had been pulled down, and 
that another had been built upon the stream of the brook with some part 
of the old materials, and on lands which also have been immemorially 
exempt from tithe. The defendants added, that if the mills were liable 
to the payment of tithe, it was a personal tithe, and that the expense of 
building ought to be cleared, before the charge ought to accrue. The de- 
fendants, also, insisted on their not being inhabitants of the parish, and 
that their tithe was due, if any where, to the rector of the parish where 
they resided. The Court said, that the plaintiff was entitled to the tithe 
of the toll of the newly erected mill, as a personal tithe only, namely, the 
tenth part of the clear profits; and they made a decree accordingly. (c) 
It seems clear, that the Court entertained an idea that this alteration of 
the mill and stream had been accomplished for the private advantage of 
the owners, and, if so, the case clearly falls within the exception above 
alluded to, and, consequently, is not by any means subversive of the old 
law. It may be added, that it is not otherwise than a reasonable doctrine, 
for a party, whose ancient mill is in decay, to be allowed the immemorial 
exemption attached to it, if he should re-edify it. This law is, that 
estovers may be spent upon a new chimney in an ancient house,((/) that 
ancient lights may be enjoyed as before, notwithstanding the rebuilding 
of a dwelling ; and there does not seem to be any just reason, why an 
ancient mill should lose the benefit of a modus, because it be- rgicoeoi 
comes necessary to make a new one upon its site. ^ J 

So again in another case, where the new mill was partly built on the 
old, and partly on the new site, the Vice Chancellor gave judgment in 
favour of the vicar. But it was admitted that an ancient mill which had 
never paid tithes should continue free, and likewise a new mill built en- 
tirely on the old site.(6) 

This position has been ratified by authorities ; and it is submitted, that 

(cj 2 Gwill. SYl, Thomas v. Price. (</) 2 Leon. 46. Godb. 97. 

(e) 5 Sim. 243, Nevrcome r. Matthew. 
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hiiberto there have been soareelj any ineooneileftble deoimoos od the 
eabject of tithing miUs. 

We hare therefore ascertained that these tithes are predial, as they 
respect the person to whom they are to be paid, and so fiur are connected 
with the land ; and thus it is that the alteration of a mill is regarded 
With so mneh strictness. We have proved, that if the mill be taken 
down, and another built on the same site, no tithe will be payable, if the 
land have been before exempt, or discharged by a modus ', or if, in con- 
sequence of a change in the course of the stream, it becomes necessary to 
alter the position of the mill, still no^ tithe is due, under such circumstan- 
ces. But if a mill be taken down and built elsewhere, to suit the private 
convenience of the owner, a tithe will arise. It is difficult to conceive 
any other principle upon which a mill would be removed, otherwise than 
for private convenience, except on account of the alteration of the cur- 
rent of water. 

We have hitherto treated of the entire abolition or renovation of the 
whole mill ; the next point will be to consider how for an alteration in 
the nature of the mill will affect its liability to tithes. And it may be 
observed, as a general principle, that such an alteration will subject the 
mill to payment, or to a new mode of accounting for the profits. The 
authorities on the subject are, however, contradictory. As, for instance, 
there was a mill for corn, for which a modus was paid. The party added 
two new mill stones. The parson then sued for tithes. It was urged, 
that the tithe was only personal, and that there ought not to be a double 
tithe, which would be the case if these mills were charged. But by Holt, 
C. J., the tenth toll-dish is the tithe ; it is not the owner of the mill, nor 
the owner of the grain, who has the profit, but the miller; it is a predial 
tithe, being payable to the rector of the place where the mill is, and not 
merely where the party lives. (/) It appears, however, that a prohibition 
was subsequently granted ; but the difficulty *which the Court felt was 
r*S541 ^ ^ personalty or predialty of the tithes,(^) a question 

^ >-l which, as we have seen, is now settled. Other decisions are con- 
trary to this resolution. Thus, it was resolved that a modus for a water 
mill was not destroyed by the addition of another pair of stones under the 
same roof. (A) A bill was brought for tithes, and a plea of a modus of 6s. 
Sd. was offered, when the mill was partly a corn, and partly a fulling mill. 
The fulling wheels were taken away, upon one occasion, and a pair of 
mill stones put in their room; and since that time, the mill continue^ 
to be a corn mill. It was argued, that the modus conid not extend t 
cover a newly erected mill ; for, being altered to a corn mill, it ought to 
pay tithes in kind. The Lord Chancellor said, that the reason why a 
modus was destroyed^ where two stones were erected in the room of one, 

if) 1 Show. 281, Gtimley ▼. Falkingham. 

Iff] Carth. 215, Gamble y. Falkingham. S. G. where the Court are reported to 
have said, that the modas was not destroyed bj the new pair of stones S. C. 4 
Mod. 45, nom. Grimlej 7. Fawlkingham. (A) 1 Ro. Ab. 652. 
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was heeatue the milkr can ff rind a double quantify. There were former] j 
two falling mills and a com mill nnder the same roof; the fulling mills 
are now turned into two new com mills ; it was the same thing as Uiougfa 
the defendant had erected two new mills. It became necessary to shew 
so much, that there was a custom in the parish for falling mills to pay 
tithes, otherwise they did not properly pay them. The Lord Chancellor 
added, that the only colourable thing was, that there was an ancient 
modus for the land, and that the mill was but an accidental quality* 
But being pleaded as a conjunct modus for both land and mill, the plea 
must be 0Terraled.(») Upon the authority of this case, the Master of the 
Kolls (Sir Wm. Grant) decided a suit, in which it appeared that an an- 
cient com mill had been rebuilt, and two pair of new stones added. An 
account was decreed as to the two pair of new stones, and ihe Judge took 
occasion to observe, that the cases upon the subject were not easily recon- 
ciled. (^) A fortiori, if two fulling mills be under one roof, and a rate 
tithe be paid for the mills, and then an alteration be made, one of them 
being converted into a com mill, the rate is gone, and tithes must be paid 
in kind. If, again, you have but one pair of stones in your mill, for 
which a rate is pud, and another pair is added, new tithes must be paid 
in kind.r^ Bc^t where a third pair of stones had been added to a mill 
which originally had two pur only, the whole being carried by the same 
frame and wheels which carried the former stones, and the mill not being 
able to work more than two pair at the same time, the Court established 
a modus which had been ^alleged, and directed the original bill r«Qee-| 
to be dbmissed with costs, both in law and eqnity.(m) L -I 

With the exception of the case in Cartheto, it then appears, that an 
alteration in the power of the mill, so as to occasion the grinding of a 
larger quantity of corn, will destroy a modus, and introduce a demand of 
personal tithes ; that is to say, a charge of that description, all expenses 
being first deducted. Another kind of alteration has, nevertheless, been 
presented to the attention of the Court. A case came into the Exche- 
quer, where an ancient water corn mill had been occasionally used as a 
lead mill. The plaintiff brought his bill, as vicar of Deptford, for the 
tithes of two mills, the one an ancient water mill, and the other a wind 
mill erected about thirty years. The water mill was shewn to have 
been a very ancient mill. The southern wheel of the mill was, however, 
used as a load mill about forty-five years since ; it was subsequently used 
again wholly as a com mill. The defendant never lived in the parish uf 
Deptford. It was urged, that by the change from a com mill into a lead 
mill, the exemption was destroyed, and that it could not revive by re* 
converting it into a com mill. But the Court were of opinion, that the 
mill being the substance and thing exempted, the using one of the wheels 
as a lead mill, for a time, would not put an end to the exemption. Had 
the ancient mill, indeed been whoUy used as a lead mill, there would havi 

(0 3 Atk. 17, Talbot ▼. Mav. S. C. 3 Gwill. 782. 

(*) 3 Ves. & B. 71, Manby v. Taylor. 4 Gwin. 1720. (V) 1 Brownl. 32. 

(m) 2 Gwill. 715, Goodwin v. Wortley. 
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been a anspension, bnt not an eztingnbbment of the privil^/n) If a 
greater profit had not been derived from the lead mill^ this deeision is not 
inconsistent with the preceding authorities. 

There must be some derivable profit. Where the plaintiff claimed the 
tithes of two mills, and it appeared that one was an ancient mill^ and that 
the other had been a tacking mill, but that the defendant had converted 
it into a corn mill, and had used it for the sole purpose of grinding oats 
for his hounds, the Court considered the latter mill was not titheable, 
inasmuch as it yielded no profit^ and of course, held the ancient mill to 
be exempt.(e>) 

So if a party grinds his own com at his own mill, he is not liable to 
tithes, although he sell the com to the public. And thus it was deter- 
mined in the case of a miller who ground his own flour for sale.(^) In 
r^opicrt another case, the decree directed the ^defendant to account for 
L J the profits arising from the com ground for hire orUy^ and the 
Master to deduct the reasonable expenses of working the mill.(^) 

It appears from the above decisions, that mills used for the grinding of 
corn and grain, by which a profit is gained, are subject to tithes ; but it still 
remains open to our consideration, whether cUl mills are so liable. The 
better opinion seems to be, that fulling mills, copper mills, indeed, all mills 
which do not grind meal for food — are exempt from tithes, unless by special 
custom.(r) Thus, where tithes were demanded for a copper mill, a prohi* 
bition was granted, for that the gain arose from the labour and industry of 
man ; and the same exemption was said to apply in favour of a fulling 
mill, shaving mill, glasshouse, &c.(«) A prohibition was prayed to stay 
a suit in the Spiritual Court, for the tithes of a fulling mill ; and it was 
suggested, that the defendant fulled forty cloths every week, and that he 
gained two shillings by every cloth. The prohibition was granted upon 
a surmise, that by the law, tithes were not demandablo in respect of such 
mills, for the gain comes only by the labour of men ; and tithes, said 
Doderidge, J., are not payable except for things renovant, &c.(0 

So also it was said, that tynn mills, lead mills, or plate mills, or rag 
mills, should pay no tithe, and that the usage of the country should be 
respected in this matter. (u) However, the exemption of fulling mills 
was not agreed to, as it seems, without a struggle. For it is asserted, 
that two Judges^v) had been of opinion, in the 12th Jac, that a tenth 
penny of the gain should be paid in respect of a fulling mill, being in 

(n) Id. 974, Wilson t. Mason. (o) Id. 1022, Hicks r. Tritse. 

Ip) 3 Id. 974, Wilson r. Mason. S. P. 2 Sim. 305, Browne v. Wolsey. S. P. 
Id. 297, Townley v. Golegate. 

(q) 1 Younge, 596, Aastin t. Elphinstone. (r) See Id. 979, 

(s) Litt. Rop. 314. 

(t) Gro. Jac. 523, Danderidge r. Johnson. S. G. semb. 2 Ro. Rep. 84. Bat it 
seems that the prohibition had been denied a few years before, in a suit between 
these parties. 1 Ro. Ab. 641, pi. 19. 

(u) 2 Ro. Rep. 84. (t?) Warburton and Nichols. 
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th6 nature of a predial tithe ; and so of a corn mill| the tenth dish of 
com.(ii7) And a case is cited where that doctriDe was actaallj held.|fx) 
But Mr. Justice Doderidge subsequently obseryed, that if this were to be 
considered as a predial tithe, the person who sheared the cloth, and the 
djer als0| might be called on to contribute for tithes, in regard of the same 
cloth ; and he added, that it piust be personal tithe, because it accrued 
only by the labour of man. (^^ In another report of the case, it r,|cAei^-i 
appears *that the learned Juage observed upon the inconvenience ^ -^ 
which would ensue, if fulling mills were held titheable ; because, in that 
case, paper mills, iron mills, and tin mills, might be charged, and he did 
not know in what manner tithes could be paid of fulling mills, since it 
would not be reasonable that they should be paid of the tenth cloth. (2) 
^ The generality of this reason," says Sir Samuel Toller, speaking of the 
above exemption of fuUiog mills, by reason of the spring of their profits 
from manuel labour, <^ would not only preclude the profits of any manu- 
facturer from being titheable, but would also exempt fish." (a) The learned 
author, therefore, rather prefers to consider the nonliability of these mills 
as a prima facie exemption, bat that they may, nevertheless, be subjected 
to tithe, by shewing a custom.(5) 

And so, again, Gibson, in his Codex, lays it down, that com mills only 
are within the act of Ed. II. ; tithes being due for fulling, tin, and other 
mills, if at all, by custom, (c) Lord Coke had expressed his opinion 
doubtfully upon the subject; although, notwithstanding the perplexity 
which afterwards succeeded, he seemed to intimate, that if any tithe 
were payable, it would be a personal tithe. The authors whom, he quotes 
held the words of the act of Ed. II. to be general, and to extend to all 
mills, public as well as private, fulling mills, paper mills, &c. And, 
said they, it ought to be of corn mills ; for if the parson should have the 
tenth toll dish, then he would have not only tithe com, but also tithe of 
the same corn, ground at the mill, and so a double tithe, which he ought 
not to have of a fulling mill, paper mill, &o.(d) And so, in another book 
Lord Coke observes, that the tithes of fulling mills and paper mills are 
personal tithes ;(f) although he allows, in his Institute, that the cases of 
tithes had never been (within his knowledge) judicially determined.(/) 

These tithes were payable yearly, before Easter }{g) indeed, Easter 
offerings have been said to be a compensation for personal tithes,(A) how- 
ever inadequate the exchange may appear, (i) and therefore, it is that 
they are included in the commutation act of 6 & 7 Wm. 4, c. 71. 

*In suggesting grounds for a prohibition, it has been holden rtoso-i 
bad to say that it was an old mill, because, before the statute Arti- ^ -> 
culi Cleri, some mills were chargeable^ though some were not. And 

(tp) Ibid. (x) Ubi v. Lux, cited Ibid. (y) Ibid. (x) 1 GwUl. 357. 

(a) Od Tithes, p. 47. (b) Id. 48. 3 Atk. 19. (e) Page 666. 

(d) 2 Inst, 621. («) Co. Magn. Cb. 621. (/) 2 Inst. 622. 

(y) Id. 621. (A) Bunb. 174, by Lord G.B.QUbert. (t) Toller, p. 48. 
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iherefore^ the more proper course is to prescribe in non decimando^ and 
to bring an affidavit of the truth of the fact.(A;) In that case, in the ab* 
aence of anj proof to the contrary, the Court as we have seen, will pre* 
sume the antiquity of the mill. 

It has been held, that the defendant, in his answer to a bill for tithes, 
must state the quantity of meal ground and sold at his mill, the plaintiff 
having a right to that information, as a check upon the miller ; but the 
Court said, that the price of the meal need not be disclosed. It was so 
determined, upon a demurrer to the plaintiff's bill, and the demurrer was 
accordingly overruled, because it covered too much.(/) ^ 



Settlements are acquired by the ownership or possession of some of the 
kinds of property mentioned in this work. 

Thus, the renting of a fishing in a pond has been held to give a settle- 
ment. The pauper's father took, and held during two years, under a 
parol agreement, the fishery of the pond in Old Alresford, containing 
sixty acres, with tho grates, &c., and also all the spearsedge, flags, and 
rushes, growing in and about the said pond ; together with the right of 
cutting the sedge growing on a piece of rough meadow, or sedgy ground, 
which latter was distinct from the pond, and was held under a different 
right. The pauper's father agreed to pay 10/. a year for the premises, 
and to supply the landlord's house with fish. The same person held, at 
the same time, under a parol demise, the fishery in the causeway river in 
New Alresford, with the grates to a small fish house, for which he paid 
3f. per annum. It did not however, appear from the case stated by the 
sessions, whether the fishery in question was a several, free, or common 
of piscary ; and it was urged, that an incorporeal hereditament was not 
within the statute of William III. But the Court gave judgment in 
favour of the settlement. Lord Mansfield observing, that they would in- 
tend the fishery and soil to have passed together. (^m) Here the Court 
laid great stress upon the occupying of land; but Mr. Justice Buller 
said, he was by no means prepared to allow, that if it had been any other 
kind of fishery, it would not have given a settlement.(n) Such a fishery, 
P^ncQ-i the learned Judge might *have meant, as would be matter of 
^ J tenure. So where the pauper was entitled to the exclusive cut- 
ting of rushes from two ponds, although the owner reserved to himself 
the use of the water, he was held to have gained a settlement. (o) So 
where the pauper was allowed to take sand and gravel out of the Ded of 
a river by a corporation, upon certain conditions, he was held to have 
gained his settlement. (j>) A common in gross has been held a sufficient 
tenement for the purpose of acquiring a settlement, because it lies in 

(A) 12 Mod. 243, Hart v. Hall. 

(/) Wight. 15, Ghapm&n r. Pilcher. S. C. 4 Gwil. 1653. 
m) 1 T. R. 358, Rex v. Old Alresford Inhabitants. (n) Id. 3C7. 

\o) 1 B. Ae G. 23, R. v. All SainU, Cambridge. S. C. 3 Dowl. k, R. 47. 
\p) 5 M. & S. 90, R. V. All Saints, Derby. 
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tenare^ and a pneoipe quod reddat might have been brought for it.(^) 
Upon the same principle, therefore, a fishery not appendant nor appur* 
tenant to any lands, nor annexed to the soil, might be deemed sufficient 
for the same purpose ; such as a fishery granted by deed to the person of 
an individual, put not in any way connected with lands, and exclusively 
enjoyed, as it respects the owner of the soil. But a mere right to fish 
will not have that efiect ; and therefore, the privilege of a commoner en- 
titled to piscary in the lord's river will not enure to give him a settle- 
ment. 

It should however be added here, that, in estimating the value of a 
tenement, a thing moveable in its nature may be attached to it, as an 
accessary, for the purpose of enhancing the yearly worth of the tene- 
ments. Therefore in a case, where the Court held, that the renting a 
dairy (including the cows and their pasture) would not confer a settle- 
ment, unless the land, upon which the cows were depastured, was above 
the annual value of 10^., Lawrence, J., took occasion to observe, that 
this was quite different from a warren or fishery y for the rabbits and the 
fish were the produce of the land, but this was merely a contract for the 
hire of cows.(r) Fish in a fishery, therefore may be said to augment 
the inheritance, so as to increase the estimated value of a tenement^ in 
questions of settlement. (<) 

The renting of a mill of the value of 10/. a year will certainly confer 
a settlement. This is, however, a general proposition subject to qualifi- 
cations which we shall mention immediately. For it is necessary, that 
the mill which gives this privilege should be a tenement. Thus, upon 
a question concerning the renting of a water mill, the Court declared, 
that a mill was a tenement, and consequently that the renting of it would 
gain a settlement. (() This having been determined concerning a r«Qz»A-i 
*water mill, a question was made as to a wind mill, but the Court ^ -1 
afiirmed the settlement in respect of this mill al8o.(«) 

Yet there need not be a residence on the premises, in order to come- 
within the provisions of the statute Wm. III., provided there be a resi- 
dence in the parish. It was urged as an argument against the settle-' 
ment in one of the above cases concerning a wind mill, that water mills 
were always habitable, but wind mills often not. The Court, however, 
paid no regard to this objection, as the pauper lived in a cottage which 
he rented in the same parish.(v) Then again, where the pauper rented 
a wind mill of the value of ten guineas, and occupied it for one year, it 
was objected that he had not resided in any part of the parish where the 

[q) Rex ▼. Dersinaham Inhabitants^ 7 T.B. 671. 

[r) 2 East, 201, in R. ▼. Minworth Inhabitants. («) 1 Nolan, 36. 

\i) 2 Salk. 536, between the Parishes of Evelin and Rentcomb. 

[ti) Rex ▼. Bntley Inhabitants,.! Str. 1077. S. C. Burr. Set. Ga. 107. S. C. Ca. 
Temb. Hard. 391. S. 0. Andr. 3. See also 1 Str. 602, between the Parishes of 
Cranlej and St. Marj, Guildford. 

(v) Rex V. Btttley, nt supra. 
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mill was; and this difficulty was considered insnnnonn table. Bat ihe 
Court intimated, that a residence in the parish^ although not upon the 
premises, might have been sufficient, (k?) 

We proceed to show, that the occupation of some mills will not be 
productive of a settlement, and the reason is, because they cannot be 
considered as tenements; Thus, the pauper built a post wind mill, and 
worked it for some time. It was constructed upon cross traces, laid upon 
brick pillars, but not attached or affixed thereto, and it was considered 
to be removable at the tenant's (the pauper's) pleasure. The valoe of 
this mill, together with the land rented by the pauper, would be more 
than the annual sum of 10^., but less if the worth of the mill should be 
deducted. The Court held, that no settlement had been acquired. They 
said there was no doubt but that the taking of a wind mill attached to 
the ground, and of lOL annual value, would confer a settlement; a 
praecipe would lie for such a wind mill. But here the mill was nothing 
but a chattel, it was the property of the tenant himself, not fixed in the 
ground, but detached ^m it. It was no more a tenement than a large 
coffee mill put up by the tenant in his house.(rz;) 

A fortiori, the mere renting of working or grinding places at a mill 
will be ineffectual for this purpose. Thus, with respect to the grinding 
at a com mill, the pauper coTcnanted, under seal, with the owner of such 
a mill, that he would, with Worses and carriages, at his own costs, deliver 
r^'^BH *^ ^^^ °^^^^ three loads *and a half of wheat, weekly, and grind 
I- -I the same into flour at his own costs, and pay the said owner 
eight shillings per load at times stated in the agreement The counsel 
abandoned this case, and the Court said, there was no colour for con- 
struing this agreement into the taking of a tenement.(^) 80, where a 
needle-maker rented two out of six pointing places in the mill of another, 
and agreed to do his landlord's work in preference to that of strangers, 
the Court said, that there was no pretence for calling this agreement to 
work in a mill the taking of a tenement, and R. v. Hammersmith was 
dted as expressly in point.^^;) Bo where the pauper rented certain run- 
ners for scouring needles in the mill of anoUier, and a settlement was 
claimed for him in respect of these, the Court asked, how the case could 
be distinguished in principle from that of Bex y. Dodderhill. The 
counsel in support of the settlement answered, that there the pointing 
places in the mill, which were equivalent to the runners, were not in the 
exclunve possession of the pauper ; but the Court were quite clear against 
the settlement In effect, this was not taking part of the mill as a 
tenant, but it was a license to use a particular part of the machinery of it 
for the purpose of manufacture, and for no other purpose..(a) Lastly, 
it was contended, that the renting of a standing place in a room for a 



w) 2 T. R. 48, Rex t. EnightoQ Inhabitants. 
6 Id. 377, Rex r. Londodthorpe Inhabitants. 
8 T. R. 450, n., Rez t. H&mmenmith Inhabitants. 
Id. 449, Rex ▼. Dodderhill Inhabitants. 
East, 628, Rex t. Tardebigg Inhabitants. 
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earding maobine belon^g to the pauper, boA in tbe mill of another per- 
son, gave a settlement. It was said, that the pointing places and mn- 
ners were mere chattels, and no part of the mill ; whereas here was no 
standing place in the mill, which was necessarily a taking of part of the 
mill itself. But the Court observed, that there was no solid distinction 
between this and the other cases ; it was a mere liberty to go and stand 
for the purpose of working at the trade, a license to use the machinery 
of the miU, but not a letting of the mill itself.(&) 

Gertun fen lands were vested in trustees, but paupers on such lands 
were to be maintained by the trustees, and never to become chargeable 
to their respective parishes. The lands were not thereby made extra- 
parochial, and it was held that a settlement might bo gained on such 
land in the parish where a hiring for a year took place, and a servioe for 
a year was performed.(c) 

The writ of right of dower, or writ of dower unde nihil habet, is 
(amongst others) excepted out of the clause which abolished r^toaon 
^real and mixed actions after the 81st of December, 1884.(c2) L J 
And a plaint for freebench or dower is included in the like exception. 

Tenant in dower is, where a man is sebed of certain lands or tene- 
ments in fee simple, fee tail general, or as heir in special tail, and takes 
a wife and dies, the wife, after the decease of her husband, shall be en- 
dowed of the third part of such lands and tenements as were her hus- 
band's at any time during the coverture, &c.(e) Hence the ownership 
of the soil in the husband used to be necessary to support a claim of 
dower. Where, therefore, we hear of a right of dower in respect of a 
fishery, we must understand it to mean a several fishery, or at least such 
an one as drew with it the property of soil And Bxaoton observes, that 
dower cannot be received of fish which are in inclosures.(/) Provided, 
however, that the ownership of the land be united with the profits of the 
fishing, a woman might be endowed of the fruits of this privilege. But 
now, by 8 & 4 Wm. 4, e. 106, s. 8, seisin in the husband is not required in 
order to give a title to dower, provided such dower be sued for or obtained 
within the period during which a right of entry or action may be enforced. (^) 
The common assignment of dower is, <<by metes and bounds;" but it is 
clear that a fishery cannot be so divided, and therefore a special endowment 
must be made in this re8pect(^) This is done by assigning her the 
third fish, or the third throw of the nets,(t)(A;) in like manner as the 

S2 Id. 189, Rez ▼. Heller Inhabitants. 
8 B. ft 0. 711| R. V. Crowland. As to settlement by renting a ferry. See 10 
Ad. ft El. loe, R. Y. Fladbury. S. G. 4 Per. ft Day. 671. 

(tf) 3 ft 4 W. 4, c 27, 8. 36. See also 3 ft 4 W. 4, c. 106, an act for the amend- 
ment of the law of Dower. 

le) Litt. s. 36. (/) Lib. 2, c. 40, s. 3. Shultes's Aquatic Rights, p. 102. 

(y) Bee the statute, where several amendments of the old law have been 
effected. 

(h) Park on Dower, p. 252. 

(^ Tertium yiwm vd jaetm restia tertium. (k) Co. Litt 32 (a). Plow. 179. 
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third part of the profits of a store-hooBe, or of the keeping of a park, 
may be conceded to her.(/) And upon the prinoiple, that dower maj be 
had of a common certain in contradistinction to a common sans nombre, 
of which latter a woman is not dowabley(m) it seems^ that soch a claim 
may be made in regard to a common fishery. 

It follows, from the above considerations, that of fish taken in the sea, 
and in navigable rivers, dower cannot be Ud£en.(n) 

It may just be added here, that where there are coheirs of a fishery, 
P^cofio-i *they shall have the second, third, or fourth fish, according to 
L J the number of persons entitled.(c^) 

But a piscary uncertain, or a common sans nombre, cannot be divided 
between two co-parceners, for that would be a charge to the tenant of 
the soil.(|>) The eldest shall have those profits, making contribution, 
or an allowance, to the others; and if the common ancestor have leflb 
no other inheritance, then one coparcener shall have the uncertain pis- 
cary for one year, and the other for another, and so on. And in the 
case of the piscary, the one may have one fish, and the other the second } 
or the one may have the first draught, and the other the second, 

*fi.(j) 

A special endowment also must be made of milk, as theSr profits are 
not capable of being ascertained by metes and bounds, more than fishe* 
ries. Mills, therefore, being liable to dower, it remains to shew how 
the assignment should be made. And it seems to be agreed, that Lord 
Coke's doctrine is the true one, namely, that the woman shall neither bo 
endowed of a mill by metes and bounds, nor in common with the heir ; 
but she may be either endowed of the third toll-dish, or the whole mill 
for every third month.(r) The latter was the mode of assignment of 
dower in respect of Wade's mill in Hertfordshire, as we are informed by 
Seijeant Bendlows, who reported the ca8e.(«) 

The matter came to be considered subsequently, in a case where the 
judgment was to recover seisin of the third part of the said tenements in 
severalty by meets and bounds, and errors were assigned, that a mill 
could not be divided in that manner, &c., but that the judgment should 
have been of the third part only. And the judgment was accordingly 
reversed. (<) 

(I) Go. Litt. 32 (a). (m) Ibid. 

in) See SchalteSj p. 102. 
o) Schultes, p. 102, citing Fleta, lib. 4, c. 9, s. 24. Bract, lib. 2, c. 34, s. 1. 
(jt) Fleta, lib. 8, c. 9. Go Litt. 164 (b). 
{g) Go. Litt. 166 (a). (r) Id. 32 (a). 

(8) N. Bend. 118, 120, pi. 161. 11 Rep. 25. " For a mill cannot otherwise be 
divided than by the profits." 6 E. 3,46. 46 E. 3, 50. F. N. B. 8, note (b). Id. 
149 E. Perlc. 8. 342. 

(t) 1 Ley. 186, Gilpin v. Gookson. S. G. 2 Keb. 8, 41, but the point seems to be 
quite different. 
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So in the case of coparceners, where no allowance can be made by the 
eldest in lieu of the mill, one shall have it for a time, and the other for 
the like time ; or one shall have one toll-dish, and the other the second, 
and so on.(tt) 

*The principle of supporting this claim, by virtne of the rmooA-i 
ownership of real estate, should be attended to in considering >- -I 
the subject of dower as applicable to other rights mentioned in this 
Treatise. For whatever can be brought within the denomination of real 
estate, is rendered liable to be encumbered with dower. So that tolls 
are incidentally liable to the claim as connected with land, because they 
arise out of the reality, or as Lord Alyanley remarked upon one occa- 
sion, that a navigation act gave <<a right in and over the soil, and certain 
real rights arising in and out of the soil."(i7) 

• 

A bill was filed on behalf of the infant son of a testator, praying an 
account of the personal estate, &c. ; and, on a reference to the Master, 
he was directed to inquire particularly, whether the widow of the testator 
was entitled to dower, and what was the nature of certain navigation 
shares in the river Avon, mentioned in the will. The question for the 
opinion of the Court upon this point subsequently was, whether these 
shares were real or personal property ; and if real whether the widow 
was entitled to dower. Upon the first point, the Master of the Rolls 
observed, that this property had always been acted upon as real estate, 
that recoveries were suffered, and fines levied upon it. There was a per- 
petual inheritance arising out of lands and there were rights connected 
with, and ezerciseable within it ; and the Master of the Rolls was quite 
clear upon the second point, that the wife was dowable. If dower can 
attach upon the right of fishing, which is allowed, it would be strange if 
this were not equally real estate.(io) 

The same doctrine has been adopted with respect to shares in the New 
River Company. The Lord Chancellor had early designated this pro- 
perty as a legal estate and corporeal inheritance ; but he observed, at the 
same time, that the plaintiffs had done right to come into equity to re- 
cover a share, and also to obtain an account of mesne profits, because it 
would be difiGicult to bring an ejectment for a thirty-sixth part, and bits of 
land in several counties. (x) 

It soon, however, came to be understood, that the proprietors were 
necessitated to levy fines in all the counties through which the river 




(u\ Go. Liti 166 (a). {v)2 Yes. Jan. 663. 

fw) Id. 652, Buckendge t. Ingram. See 4 Yes. Jan. 542. Hoose ▼. Ghi^man. 

[xj 3 Atk. 336 ; and see Show. Ca. Pari. Swayne v. Fawkener. 

(y) 2 Yes. Sen. 182. 

Ujly, 18&8.— 22 



838 woolbtoh'b law ov watsrs. 

London, (z) A man was seised in the riglit of his wife, of a share in the 
New Biyer water^ and he, with his wife mortgaged by way of lease for 
one thousand yearsi by deed without fine* The wife reoeived the profits, 
and paid the interest after the husband's death ; and now the mortgagee 
brought a bill to foreclose the wife, insisting Chat the mortgage was only 
Yoidable by the Wife, and that she had elected to affirm it by paying in- 
terest when discovert. But the Master of the Bolls said, that the lease 
had expired on the death of the husband, and that there was nothing to 
foreclose, and he dismissed the bill.(a) 

These rights of dower, also, cannot be ascertained by metes and bounds, 
but like the case of fisheries and mills must be specially assigned ; and 
the fair measure would be, to assign the third part of his tolls, &c., as 
the case might be. 

The remedy by distress is incident to the enjoyment of several of the 
privileges which have been treated of. Thus, we have seen, if the pro* 
per suit to a mill be withheld, one of the modes open to the miller for 
compelling the service by distress. (ft) 

So if a port-toll be neglected or refused, it may be distrained for, for 
such a toll is not against common right, although it seems, that in a case 
of toll-thorough for passing along a highway, or'through a town, the die- 
tress as well as the toll, must be prescribed for, because the latter requires 
the proof of a separate consideration to support it.(c) But a distress 
cannot be made for the rent of an easement between high and low water 

The cases on this subject have been collected in the former part of this 
Chapter, which speaks of tolls and port duties. 

Where an incorporeal hereditament can be distmguished or severed 
from the reality it may be the subject of devise. As in the case of a 
common in gross, which may be devised, although an appendant or ap- 
portenant common may not, because such commons pass together with 
the land to which they are attached. And thus it is that a right of fish- 
ery is devisable. For (not to enter again upon the dispute as to the term 
several fishery), it is clear that an independent right of fishery may ez- 
r*3661 ^^^ Bep&rate *from the ownership of the soil, and this is devisable 
L -i right Thus, in the case of Bogers v. Allen, Heath J., ob- 
served, that a right of fishery and a right of free warren, were not at all 
like each other ; that the one was devisable, the other not.(e) 

Where a person left a mill, together with a watercourse and floodgates, 

[z) 2 P. Wms. 128 (n). (a) Id. 127, Drjbutter r. Bartholemew. 

[b) See Bradby, p. 169. (e) Ibid. p. 193. 

Id) SB. kO. 141. 6 Bing. 160, Gapel r. Buzzard. S. 0. 3 Y. & J. 344. 
e) I Gamp. 312. 
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to a tmsiee, ag a proviBion for his family^ excepting aright for the lessor 
of the mill to divert water for watering meadows, and also a right to 
pat down sluices; it was held, that the heir of the lessor was entitled to 
certain water rents which comprised part of the profits of the mill, the 
exception not being repugnant to the grant.(/) 



•CHAPTER XII. [♦867] 

OF INDIOTMENTS AND PLEADINGS ON THE 8UBJE0T OF BIGHTS OONNEOTED 

WITH WATEB. 

It would be a laborious and fruitless task to enumerate all the occa- 
sions upon which an indictment might be preferred for injuries done 
to the various rights of which we have been speaking, or, again, to men- 
tion every particular damage in respect of which an action might be 
brought. Some of these proceedings, nevertheless, merit more attention 
than otherS; because matters of law nave arisen upon them; and, indeed, 
it is not proposed to omit any of the most common forms of redress in the 
inquiry which we are about to pursue. 

The criminal proceeding by indictment, and by action for civil injuries, 
will occupy the chief space in the following pages. 

We shall observe upon indictments which lie for obstructing naviga- 
tion, upon those which may be preferred for damage to public fisheries, 
and such, again, as concern private rights of the description last men- 
tioned. 

The mode of enforcing penalties by a summary conviction before a 
magistrate, in certain cases of taking fish without the owner's consent; 
will next come under our consideration. 

Indictments on the subjects of mills and watercourses will close this 
part of the inquiry. 

We now come to the pleadings. 

First, we shall mention those upon rights of navigation; and nearly 
connected with this point will be the methods of suing for port duties, or 
justifying seizures of goods in respect of such dues. 

(/) 3 Smith 84, Lambert r. Bonnet. 
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|.j^A/»o-i The declarations and pleas regarding fisheries will snoceedi 
L J *iaid after these^ those which a miller is occasionally obliged to 
resort to, in order to regain the accnstomed suit or service to his mill. 

Lastly, the pleadings upon watercourses will be added, and these will 
conclude the Chapter. 

It is clear, that there can hardly be a higher offence than the wilfnl 
obstruction of commerce. These mifiichiefs, however, are occasionally 
committed ; and they are mostly found to have been done upon navigable 
rivers, with a view to some private interest. Thus such an obstruction 
might be created upon a river, for the purpose of improving the fishery ; 
but here, it should be remembered, that the right of fishing is but a 
secondary privilege, and is always subservient to the benefits of an unre- 
strained navigation. Thus, we have a precedent of an indictment against 
a fisherman for placing putts, composed of wood, wooden stakes, and 
twigs, upon the river, so as to obstruct the free passage and navigation of 
ships, &c.(a) So again, for putting putts in the River Severn. (6) The 
particular obstruction should be accurately described. 

Upon an indictment for putting loads of bricks upon the Thames,(c) 
it was excepted, amongst other things, that no termini bad been set out ; 
but this objection was subsequently abandoned, and by Lee, G. J., '< not 
without reason," it having been overruled previously in an indictment for 
a nuisance in a street ;(c?) and Mr. Justice Chappie said, moreover, that 
the Court would take notice of the River Thames. (e) 

Indictments against persons in respect of injuries done to public 
fisheries, are not of very frequent occurrence. But such proceedings are 
warranted by the provisions of several statutes; of those especially which 
relate to the use of improper nets, and those also which forbid the erec- 
tion of wears, to the damage of these public rights. (/) 

Interruptions of these rights may, and indeed have often been caused 
by foreigners; but an appeal is then made to the law of nations, and not 
to our Courts of criminal jurisdiction. Moreover, if a fishing place used 
by the public be claimed under a prescriptive right by a private person, 
rn^oacn ^^^ course usually pursued *is for the individual to bring an 
L -1 action, for the purpose of trying the right ; or if he claim as a 
grantee of the Crown, to settle the matter by a quo warranto information, 
calling upon the supposed grantee to support his privilege. 

The act for consolidating the law of larceny has made a considerable 
alteration in the mode of proceeding upon an illegal taking of fish. 
Instead of the old form of indictment for felony, or, on some occasions, 
of information, the party is to be proceeded against for a misdemeanor, 
or may be summarily convicted before magistrates ; and it seems, there- 



la) 2 Stark. G. P. 688. 

e) Andr. 137, Bex v. Haddock. 

y ) Se ante, Chap. IX. 



(b) 6 Wentw. Index. 
(d) Id. 145. 



(e) Id. 150. 
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fore^ that there are two forms of indictment, one under the statute, for a 
misdemeanor, and the other for taking away fish, like other chattels, from 
the custody of the person who has reduced them into his possession. This 
latter indictment lies at common law, and is not at all governed by 
the statute. (^) 

But the wilful damaging of a fish pond is an offence expressly provided 
against by the Malicious Injuries Act. The indictment charges the 
breaking of the head and mound of the fish pond, and the gravamen is, 
that the fish have been lost in consequence of the outrage. It is neces- 
sary to allege, that the o£fence has been done maliciously, and proof of 
the act itself will be evidence from whence malice may be presumed. 

With respect to summary convictions before a magistrate, cases have 
been already cited to shew, that the jurisdiction of the magistrate over 
the offience must expressly appear on the face of the adjudication. (A) One 
or two more observations upon the form of this proceeding will be suffi- 
cient for this part of our subject. The provisions of the act, under which 
the conviction takes place, must be carefully adhered to, for we have 
seen how highly dangerous it is for a magistrate to convict in a case 
where his power to do so did not appear upon the face of the proceedings. 
The following objections have prevailed in cases under the old law, and 
they may be equally applicable under the present. A conviction, which 
was removed into the King's Bench by certiorari, stated, that the de- 
fendant did fish with a net in a certain river, or stream, called 
Tame, in that part of the said river, or stream, which runneth between 
B. F., in the county of Warwick, and C. B., in the parish of A., 
in the ^said county. It was contended for the defendant, that it r^Q»TA-i 
did not appear from henco that the act in question had been done ^ J 
in the county of Warwick. Non constabat, but that though both the 
termini were in the county of Warwick, yet that the part of the stream 
running between them, in which the defendant fished, might be in 
another county, and out of the jurisdiction of the convicting magistrate. 
The Court considered this objection to be decisive. They could not 
presume that the place where the offence was committed was within the 
jurisdiction, but said, that it must expressly appear. It did not follow, 
that the intermediate course of the stream was in the same county with 
the two termini mentioned, the fact being often otherwise. The convic- 
tion was accordingly quashed. (t) It must, moreover, appear on the face 
of the conviction, that the proceeding against the defendant was with the 
consent of the owner of the fishery. It was urged, upon an occasion of 
this kind, that it was sufficient to say, that the complaint had been made 

(g) It is usual to state the number of fish taken, but this has been held not to 
be indispensable in an old case for stealing carp. 1 Lev. 203, Rex y. Wetwang. 
And although the ownership of the dwelling-houses must be stated in the indict- 
ment, it seems that the fish taken need not be laid as the goods and chattels of 
any person, and if mentioned, that the Indictment in that respect would be surplu- 
sage. 1 East, P. C. Ill, Hundsdon's case. 

Ih) In Chap. IX. 

(t) 1 East, 278, Rex t. Edwards. 
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on oath. But the Court held the ohjeotion to be fatal. Had the owner 
been the party complaining, his dissent wonld have been obyions; but 
that was not so. The conyiction was qua8hed.(^) 

So, again, an information omitted to state the want of assent of the 
owner, but there was this memorandum: Be it remembered, &c., that 
Sir H. F., at the instance, and on the behalf of, &o., (the ownerV oame^ 
&o. It was contended, that this memorandum avoided the difficulty ; 
but the Court observed, that it was insufficient for the justice to state 
this in the conviction, but that it must also be embodied in the informa- 
tion, and established by the proof. It was said, that Sir. H. F. prayed 
for judgment 3 but it was not added, that this prayer was at the instance 
of the owners. This conviction, also, was consequently quashed. (/) And 
it is obviously necessary to specify some place from whence the fish have 
been taken, (m) 

We have seen, in a former page,(n) in what cases indictments will lie 
with regard to offences concerning mills. All, therefore, which remains 
for us in this place, is briefly to notice the proceedings in oases of arsons 
and riotously demolishing of mills, together with a few other indictments 
on other charges. 

In an indictment, tried in Lancaster in 1812, the offence laid was, for 
setting fire to a certain cotton mill, warehouse, and shops. The second 
r*^T\l ^^^^^ ^^ applied to the arson of a cotton ^mill only; the third 
L J mentioned the warehouse alone ; and the fourth the shop, inde- 
pendently of the rest. It was objected, that a cotton mill was not within 
the statute; but the Judges, on consideration, held that it was, and judg- 
ment of death was passed. (0) The indictment for riotous destruction 
states the damage to have been done in disturbance of the public peace, 
and that the offender pulled down the mill, or began so to do, as the 
case may have happened. It is desirable to abide, as strongly as possible, 
by the words of the statute^ which expressly includes a mill within its 
provi8ions.(jp) 

Another indictment may be mentioned, namely, for breaking down 
the dam of a mill pond, an offence expressly mentioned in the act for 
the punishment of malicious iDJuries.(^) Here the offence is similarly 
charged with that of injuring the head of a fish pond, namely, breaking 
down the head and mound of a certain mill pond, and then stating the 
damage. The word mcUiciousfy should be contained in the indictment. 

There have been other indictments on the subject of mills : as, for in- 
stance, against a miller, for changing the com delivered to him to grind, 

(k) 4 Burr. 22Y9, Rex v. Corden. 

U) 2 B. & A. 3T8, Rex v. Daman. S. 0. 1 Chit. Rep. 147. 149, note (f ) S. P. 
2 Burr. 679, Rex v. Mallinson. S. C. 2 Lord Kenj. 384. 

im) See Russ. k Ry. C. C. R. 616, Rex v. Ridley. (n) Ante, Chap. IX. 

\o) Farrington'B Case. See ante, p. 262. (p) 7*8 Q. 4, c. 30, b. 8. 

[g) Id. 8. 15. 
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and sabstatuting a bad quality in its room. In a case before referred 
to^(r) we have seen, that an indictment will not lie in general for such a 
dishonest transaction ; bat as the difficulties mentioned by Lord Ellen- 
borough as fatal to the indictment, were very much qualified by him in 
that case, it is necessary that we should still advert to the proper mode 
of laying such an offence, because there are some occasions upon which 
it would be clearly indictable. There no tokens were exhibited, by which 
the party gained any greater degree of credit than usual ; but had the case 
been that this miller was owner of a soke mill, to which the inhabitants 
of the vicinage were bound to resort, in order to get their corn ground, 
and that the mill, abusing the confidence of this his situation, had made 
it a colour for practising a fraud, this might have presented a different as- 
pect. («) Then, again, the charge was, that the meal delivered by the 
defendant as and for the good barley with which he had been entrusted, 
was musty, sour, damaged, and unwholesome, and therefore of little or 
no use ; and although this allegation was domed insufficient, yet Lord 
Ellenborough observed, that had the indictment gone on to say, that the 
miller had delivered it for the food of man, the charge might have been 
sustained. So that a dishonest miller may *still be prosecuted r«Q7Q"i 
criminally upon some occasions. This being so, it is of course *- ^ 
desirable that the indictment should be properly framed. The following 
fatal error occurred in the case which we have idready so much spoken of. 
It was charged upon the miller, that he had received the good barley, but 
no place was specified where the receipt took place. This was one of the 
errors alleged. A general receipt of barley was subsequently alleged, 
with a place mentioned, and the counsel for the Grown contended, that, 
if material, here was a venue, and he said, that all the following matters 
were to be referred to that statement of place. But the Court, on look- 
ing at the indictment, took notice that all the subsequent allegations re- 
lated to the barley so received hy the defendant as aforesaid. Here, 
therefore, was a material fact (admitting the thing to have been indicta- 
ble) alleged without any sufficient certainty of time and place, and there 
might not be an inference upon such occasions.(^) There was, moreover 
another fatal objection to this indictment. It stated in the same count, 
that the miller had received two parcels of barley, of four bushels each, 
to be ground at his mill, and then it stated the delivery of the three 
bushels and forty-six pounds of oatmeal and barley meal. Now it was 
quite uncertain to which parcel of the barley the delivery related, and, 
consequently, the charge was bad for uncertainty.(v) 

The charge, therefore, having been shewn to be sustainable, it has been 
thought right to disclose several objections which have prevailed ; and it 
may be added, that an indictment for such an offence requires more than 
an ordinary care and accuracy. We have seen also, that an indictment 
at common law for a forcible entry and detainer will lie in respect of mills. 

(r) Chap. IX. («) 4 M. ^ S. 220, by Lord EUenborongh. 

(t) 4 M. & S. 241, Bex v. Haynes. See Lord BUenborough's judgment, p. 219, 
220, and that of Le Blanc, J., Id. 221. (u) Rez y. Haynes, at supra. 
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The usual course is to say, that the defendants, with a strong hand, en- 
tered the premises in question, accuracy in describing which is indispen- 
sable, and that they then expelled the proprietor with a strong hand, and 
kept him out by a similar force. The omission of the words, '' with a 
strong hand,'' has been held not to Titiate an indictment under the sta- 
tute 5 Rich. 2.(1;) There were four counts in a great case of this nature. 
The first charged the offence in the ordinary way, and the third varied 
the description of the mill ; the second and fourth omitted the words^ 
<< with a strong hand/' The indictment, on being demurred to, was 
holden good.(t(7) 

r*^7^n *Although, in strict language, a watercourse is defined to be a 
■• J private right of water, yet there are several precedents of indict- 
ment in which that term is urged, and which of course, must apply, on 
those occasions, to public rights, (a;) Thus, we find an indictment for 
suffering a watercouse, which usually supplied certain inhabitants, to be 
filled up with mud.(y) So again, a charge was preferred against a de- 
fendant for obstructing a common watercourse running into a public pond 
by making a mound, bank, or dam, so high as to divert the accustomed 
flow of the water, so that the inhabitants of the parish, and all others his 
Majesty's subjects, were deprived of the use of the pond, and water for 
their cattle. A second count was added, for stopping the watercourse in 
question,(2;) 

There was an indictment for stopping a watercourse, and it was laid, 
quod qusedem pars aquae had been stopped ; and it was objected, that this 
mode of laying the charge was bad, for uncertainty, for that it ought to 
have been, a certain parcel of land covered with water. The Court agreed 
to this, and quashed the indictment, (a) 

An indictment for stopping a watercourse in Kensington, to the detri- 
ment of the inhabitants, has been holden bad.(&) 



The pleadings concerning rights connected with navigation are the first 
to which we propose to direct the attention ^f the reader. And here it 
cannot but be obvious, that civil injuries regarding these rights are not 
of very frequent occurrence ; because, as a general principle, if there be 
an obstruction of any navigation, the proper course to pursue is to prefer 
an indictment against the offender. The exceptions to this rule are, when 
any special damage has been sustained ; and where, as in the case of a 
canal, the soil is vested in certain proprietors, who may sue an offender 

{y) 6 Mod. 96, The Queen against Djer., 

\w) 8 Term Rep. 357, Rex v. Wilson and others. See also Starkie's Criminal 
Pleading, yol. ii. p. 444. Wentw. vol. It. p. 148, kc. 

(x) 14 Vin. Ab. 394, pi. 10, Hughes's case. (y) See 6 Wentw. Index, 

r 4- 



Wentw. 222. 
Bulst. 119, £ 
[b) 1 Mod. 107. Sir John Thorowgood's case. S. C. 3 Keb. 284. 



a) 2 Bulst. 119, Rex y. Sorill. S. C. Gro. Jac. 328. 2 Ro. Ab. 80, pi. 14. 
) 1 
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ibr damage done to their estate. Of these particular obstraction on pnblio 
waters, we will proceed to treat in the first instance. Thus we have a 
precedent of a declaration for turning and diverting the course of a navi- 
gable canal, whereby the plaintiff's barges were hindered from proceeding. 
It states, generally, the public right to have a navigable communication 
between certain places [naming them :j and further, that the plaintiff's 
barges were using the privilege in question. *The diversion of rMo*7A-\ 
the water is then alleged, and the injury sustained by the plain- ^ J 
tiff. It appears, that at the trial of the issue joined in consequence of 
this action, the plaintiff was nonsuited, on the ground, probably, that a 
public injury could not be the subject of an action. But a new trial was 
subsequently granted, because the individual had, in this case, sustained 
a particular damage, (c) The same doctrine has been acknowledged more 
than once, where persons have been sued for obstructing the public high- 
way. (<^ 

We have moreover, another precedent of an action against the owne^ 
of a wharf, for placing a large tree, or piece of timber, unfastened in the 
Biver Thames, without a buoy, so that the plaintifi^s barge, which struck 
against the timber, received damage, (e) 

However, in declaring against a person for damage, the pleader must 
be careful not to draw a legal inference of duty from facts which will 
not warrant that construction. Such an allegation of duty, indeed, is 
superfluous, if the facts amount to such a statement, and useless if they 
do not. Such facts only should be stated as will raise the question of 
clear obligation on the defendant's part. And the words « it thereupon 
became the duty," &c., will not be deemed by the Court to mean that it 
if afierward^* became the duty, &c., but that the defendant had become 
legally liable by reason of the facts expressed on the record and, in that 
sense, " thereupon" is equivalent to " thereby," Consequently, where 
the facts stated did not amount to a legal liability, the declaration was 
held bad, although it was urged that, << thereupon," meant afterwards, 
and not thereby. It was not a substantive allegation, but an exposition 
of a legal inference.(/) 

Where the canal or navigation companies have a property in the soil, 
they can bring their action upon the case for an obstruction, in like man- 
ner as other owners of property may proceed. 

A case occurred some years since, in an action brought by the Mersey 
and Irwell Navigation Company, in which it seems to have been held un- 

(e) 2 Chit, on Pleading, p. 608, n. 

(d) See Woolrjch of Wajs, ed. 1849, p. 84, where the cases on this sabject are 
collected. 

(0) 2 Chit, on Pleading, p. 60Y. 

(/) 5 G. B. 399. 17 L. J., G. P. 227, Brown and others r. Mallet, ante, p. 203. 
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neoessary io give a local description to the noisanoe of diverting the water 
r*^7f)l ^^ ^^^ navigation ; and certainlyi *8voh a description becomes im- 
L -i material after verdict. It was an action for obstnicting the 
Irwell ; and the damage alleged was stated to have happened at Preston, 
At the trial, the plaintiffs could not prove that the ^ver Irwell was at 
Preston ; and the learned Judge directed a nonsuit. But the Court made 
the rule absolute for a new trial ; for the place should have been referred 
merely to venue ; and being within the county, it was considered to have 
been sufficiently laid. Lord EUenborough intimated, during the argu- 
ments, that the objection, if in any form, should have been raised on de- 
murrer ; that is to say, supposing it necessary to discuss the question, 
whether a nuisance should have a local description ; But the Court, in 
giving judgment, inclined to think, that the gravamen need not be de- 
scribed with any local certainty. For, << how," asked Lord Ellenborougfa| 
<< is a venue to be laid to the fact of the obstruction, when that takes 
place in the higher part of a stream flowing in one county, and the injury 
is sustained in the lower part of the same stream, in a different county, in 
which the action is brought ?''(^)(A) 

The plaintiff* brought trover for ten pieces of timber. The defendant 
pleaded that the timber was obstructing a navigable river, and therefore 
he removed it. The plaintiff replied, de injuria, and newly assigned, 
that he had five pieces of timber, different from those mentioned in the 
plea, and that he brought his action in respect of them, as well as those 
mentioned in the plea. On special demurrer, the Court, held that the 
plaintiff might plead thus, — i, 6., that he might traverse, and newly as* 
sign.(i) 

Another subject, the pleadings concerning which deserve attention, 
t*^7(M ^^ ^^^ recovery of port duties. For these, an action *of assump- 
I- -' sit may be maintained; but the more convenient course, perhaps^ 
is to take a distress, and then upon replevin brought, avowry can be 
made, or a cognizance, as the case may be. As, where congnizance was 
made by the defendants in replevin, as bailiffs to the mayor and Corpo- 

(g) 2 East, 497, The Mersey and Irwell Nayigation Companj v. Douglas. S. P. 
Earner t. Raymond, i Marsh. 363. S. G. 6 Taant. 789, decided expressly on the 
authority of the above case. 

(h) Some few words may be said here concerning the yenue In other actions for 
injuries to which this Treatise relates. Thus, if there be a cause of action arising 
in two counties, the action may be brought in either. (Per Holt, C. J., 11 Mod. 
258). As, when the defendant dug banks in one county, which did damage to the 
plaintifiTs farm in another. (Id. 257, Leyeridge y. Hoskins.) And it seems, that 
the cause should be tried by a yisne of both counties. The defendant pleaded to 
trespass a fishery in Northamptonshire, and a prescription to draw nets in War- 
wichshire, upon the plaintiff's lands ; and the Court said, that the issue should be 
tried by both counties. (Dy 267) (b). In a case where the plaintiiTs fishery was 
in the county of Antrim, and the defendant had erected wears, Ac, in the county of 
Londonderry, which damaged the plaintiff's fishery in Antrim, it was held, that the 
cause had been properly tried in the county of Antrim. (3 Ridgw. 324, Hamilton 
y. Marquess of Donegall.) 

(t) 8 Q. B. 187, Page y. Hatchett, 15 L. J., Q. B. 68. 
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ration of Newcastle, olaimisg a custom to take toll of all wine imported 
therein. They stated also, that they had been accustomed to repair the 
port at their own expense.(^) It does not seem to be necessary to state 
that the port is in repair. Tbas, trover was brought for an anchor, sails, 
and cables. Upon not guilty pleaded, there was a special verdict, by 
which it appeared, that the mayor and burgess of Newcastle had been 
used to repair the port of the town, and that in consideration thereof, 
they had been accustomed to have a toll of M. per chaldron for coals 
exported ; and that, in default of payment, their water bailiff had been 
used to make a distress. Exception was taken, however, that it ought 
to have been averred that the port was in repair ; that the repair was 
like a condition precedent, and that performance of it should have been 
proved but the Court would not suffer the objection to avail ; for the 
consideration was, that the defendants had been used to repair from time 
immemorial, not that the defendants had actually repaired. Other objec- 
tions to the plaintiffs recovering having been overruled, the Court gave 
judgment for the defendant. 

So, again, there may be a similar justification in trespass. The plea 
usually alleges a seisin of the port in the defendant, or in some other 
person ; if the justification be by a servant, it then goes on to state the 
prescriptive right to the port duty, and to make a distress for it, if un* 
paid. The plaintiff is then said to have been indebted to the defendant 
for tolls, and the seizure, consequently, upon non-payment, is also set 
forth. It should be remarked here, that the consideration need not 
be stated, because the makiug of a port implies a consideration, and 
the prescription sufficiently shews the right to demand the duties in 
question, (m) And although the service is set out in the plea above 
mentioned, it seems that in a declaration, the ownership of the soil need 
not be mentioned. (n) The declaration, therefore, would simply state 
that the plaintiff had been accustomed to receive a certain toll or duty, 
without entering more at length into their title. 

*It is desirable to add here, that although it be true, that re- ^90771 
pairs are necessary to be done to keep and sustain a port for the ^ -< 
public convenience, no one is authorised to take this law into his own 
hands, and to commit a trespass for the purpose of effecting these re- 
pairs, unless there be an overpowering emergency ; and if there be such 
a necessity, it must appear upon the pleadings. The Earl of Longsdale 
brought an action against the defendant, for breaking his manor, and, 
amongst other things, depositing timber, bricks, stones and rubbish 
there ; the second plea charged a breaking of the plaintiff's close. The 
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fk) 8 Wentw. 124. 

[I) 1 Lord Raym. 385, Yinkensteme t. Ebden. 5 Mod. 356 — 359. S. C. 2 
Lutwy. 1519. S. P. 1622, WUkes v. Kirby. 

(m) 3 Burr. 1402, Mayor of Tarmouth v. Eaton. 2 Lutw. 1519—1522, Wilkes 
V. kirky. 

(n) 3 Barr. 1402, Mayor of Tarmoath y. Eaton. 
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defendants pleaded, first, not gniltj, and next, that there had been im- 
memorially within the manor, a public tort, and also a public narigable 
river, and that there had been an ancient work in the part of the port within 
the manor, which was necessary for the preservation of the port, and for 
the safety and convenience of ships ; that at the times when, dbc, this 
work was in decay, that the plaintiff had neglected to repair it, whereupon 
the defendants entered and did so. The plaintiff replied, de injuria. 
There was a verdict for the plaintiff on the first plea, and for the de- 
fendants on the second ; and it was moved to enter up judgment for the 
plaintiff, non obstante veredicto, because the second plea did not state 
that immediate repairs were necessary, or that any one had refused to 
repair after notice, or that a reasonble time for repairing had elapsed, or 
that the defendants had occasion to use the port. And the Court held 
the pleading bad upon these objections, for these defendants might have 
been mere volunteers, not at all interested in the preservation of the 
work in question, nor prejudiced by the want of those repairs which 
they had thought fit to do. Judgment was, accordingly entered for the 
plaintiff, (o) 

The chief actions on the subject of fisheries seem to be actions on the 
case, of trespass, and of trover. Assumpsit, however, may be maintained 
for the rept of a fishery, and it is customary in that case to declare for 
the use and occupation of the fishery in the river, and to add the quan- 
tum meruit count. (^) 

When the fishery claimed is separate from the land, an action on the 
case is a proper remedy, as, according to some opinions, in declaring for 
a free fishery, and also when a common of fishery is the right claimed. 
A declaration in this latter case is similar to those concerning other 
rights of common, and need not, therefore, be more particularly men- 
r*3781 ^^^^^^ *here.(^) But a fatal mistake was once made by using 
*- -■ the phrase " common fishery ,'' instead of << common of fishery .'' 
It occurred in a plea to an action of trespass, but the same law is appli- 
cable to a declaration. The plaintiff having complained of the defend- 
ant's fishing in the Avon, the latter pleaded, amongst other matters, a 
common fishery there, and he obtained a verdict upon this plea. The 
plaintiff's counsel, however, obtained a rule to shew cause why judgment 
should not be entered for the plaintiff, notwithstanding the verdict, on 
the ground that there could not be common fishery in a river,(r) and 
that the two phrases were decidedly distinct. On the other side, it was 
urged, that these expressions must be held to be synonymous, and that 
precedents had been found in Lord Chief Justice Gibbs's collection, 
where a common fishery had been prescribed for. But the Court allowed 
the objection, for a common fishery extends to all mankind, whereas a 



(o) 2 B. ik G. 302, The Earl of Lonsdale v. Nelson and others. 
(p) See Chit, on Pleading p. 39. 

(q) See 46 £. 3, 28. That a particular title need not be shewn, 
(r) Meaning a rivernot navigable. 
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oommon of fishery means a right in common with certain other persons^ 
in a particular stream. It was determined^ howeveri that the defendant 
should have leave to amend^ by introducing the word of^ without pay- 
ment of costs : and the rule was then made absolute for a new trial, in 
order that the jury might distinguish between the two rights.(«) 

And it was always held, that the sort of fishery claimed should bo 
pointed out in in the declaration.(<) 

This allegation of a common of fishery might also be put upon record 
in a plea, in bar to an avowry. 

It need hardly be mentioned here, that it is almost the invariable cus- 
tom to put in a plea of not guilty to these actions upon the case, upon 
which issue is joined. 

But the action in most common use on the subject of fisheries, is tres- 
pass. Whether this mode of proceeding can be supported where the 
plaintiff is not owner of the soil, or not, it is still advisable to insert a 
count for fishing in the plaintiff's close covered with water. Then fol- 
low counts for fishing in the several fishery, and in the free fishery of the 
plaintiff; and, lastly, a count, if it be practicable, for catching the fish 
generally, in order to secure full costs. The pleadings may of course 
be further varied. There may be a count omitting the enumera- r^icO'-q-i 
tion *and quality of the fish, because the act of fishing is such ^ -■ 
an infringement of the plaintiff's right as will sustain an action, although 
no fish be actually taken. (u) And the name of the river may be left 
out, the breaking and entering of the plaintiff's fishery being simply 
stated. The ordinary declaration, however, states a trespass in the plain- 
tiff's close covered with water ; and this mode of expression will include 
a trespass committed in a pond. The fishing in the water is next stated, 
and it is customary to mention in this place the number and quality of 
the fish, although it seems to be unnecessary. Formerly, however, an 
omission of this sort was a fatal error, which may account for the con- 
tinuance of this statement to the present day. Thus, in several of the 
old authorities it has been held, that a declaration not shewing the num- 
ber or nature of the fish, could not be sustained, and that such a fault 
was not helped even by a verdict. ^t?) But this objection is iaow una- 
vailable. And is said, that if the declaration were for breaking the 
close as well as taking the fish, without specifying their number or kind, 
it would be good even on special demurrer, because the breaking of the 
close would be considered as the principal ground and foundation of the 

\$\ 8 Tannt 183, Bennett v. Gostar. 2 Moore, 83, S. C. 

{i\ Hardr. 407, Anon. 

(ti) 1 Wms. Sannd. 346, Patrick y. Green way cited there. See 9 Wentw. 172 ; 
2 Chittj, 438. 

(«) 5 Rep. 34, Playter's case. 1 Yentr. 272, Anon. Id. 329, Hovel v. Reynolds. 
8. 0. Sir Tho8. Jones, 109. See also 4 H. 6, 11, B. 
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action, and the taking of ihe fish as matter of aggraration onIy.(io) And 
in the other event, namely, the statement of taking the fish, without 
more, and without describing and enomerating them, the omission would 
be cured, after verdict, at common law, or by the Statute of Jeofails, 16 
& 17 Car. 27 c. 8, and after ihe general demurrer, or a judgment by de- 
&ult, by 4 Ann. c. 16, s. 1, 2.(x) 

The declaration next alleges, that these fish are the fish of the said 
plaintiff. And where the place in question is the plaintiff's several 
fishery, this mode of describing the property seems to be unexceptiona- 
ble. Thus, it was moved on one occasion, in arrest of judgment, that 
the declaration was bad for saying, hisjish, meaning the plaintiff's, be- 
cause he could not have any property in the fish, until taken and re- 
duced into his possession. But it was argued, that being in the plain- 
tiff's several fishery, no other than he could take them ; and the Court 
were of the same opinion. (y) In another, case, where a similar objec- 
tion was made, the Court said, that the declaration calling the fish the 
plaintiff's fish, would have been good upon a demurrer, by reason of the 
r«^ft01 ^^^ property ; and the register was cited as ^authority/z^ The 
I- -I omisnon of these words was once made the subject of ODjection. 
The plaintiff had declared for a trespass to this several fishery, but had 
not said pisces sues, and so it was urged, that he had not entitled him- 
self to the action, not having laid any property of the fish in him. But 
the Court inclined strongly against the exception, upon which the defend- 
ant's counsel betook himself to another point, and on a subsequent day 
judgment was given for the plaintiff.(a) 

In declaring for a trespass to a free fishery, it should seem to be the 
most prudent course to leave out the statement of property in the fish, 
at least unless there be a lease, or a special grant of a right of fishing 
independently of the owner of the soil. For upon one occasion where 
the plaintiff sued for a trespass to his free fishery, and called the fish 
mentioned in the declaration his own, it was in vain endeavoured by his 
counsel to get rid of the objection. It was said, that a man might put 
fish of his own in a free fishery, and that a tenant in common might re- 
cover though he should declare singly, provided the tenancy were not 
pleaded in abatement. But the Court said, that here there was a ten- 
ancy in common, and that the case was widely different from a several 
right, where the party is sole tenant ; and they held the declaration 
ill.(6) 

With respect to the allegation of the continuance of the trespass, or, 
as it is termed, the continuendo, it seems the more advisable course to 
omit it altogether. For, although upon the principle that the trespass 

(w) 2 Sannd. 74, note. (1). Chit, on Pleading, rol. p. 666, note. (x) Ibid, 

(y) Cro. Gar. Child v. Greenhill. S. C. Sir Wm. Jones, 440. 
(z^ 1 Yentr. 122, PoUezfen and another t. Crispin. 

fa) 1 Lord. Raym. 239, Fontleroj t. Aylmer. 
b) Comb. 11, Upjohn T.Dawkins. 
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of fishings and not thai of the taking of the fish, is the gist of the action, 
a statement of the continuando might be sostained, if it were restricted 
to the trespass of a few hours, yet the wrong done in so short a time 
would add scarcely anything to the damages; and if the trespass were 
confined to the mere taking, the continuando oonld not be supported at 
all. Thus it was said upon one occasion by Lord Chief Justice Holt, 
that he had known a case of trespass for taking oysters continuando, 
which the learned Judge added, could not be, and the judgment was ar- 
rested, (c) And Mr. Justice Powell observed, that when a continuando 
is alleged of a thing that does not lie in continuance, evidence of a sin- 
gle trespass upon one day could only be given, and that damages could 
not be recovered for more.((2) The principle in fact is, that no act 
which terminates in itself, and cannot be ^repeated, can be laid rtoQ-i-i 
with a continuando. But if several trespasses be laid in a decla- ^ -I 
ration with a continuando, some of which may well so be laid, but some 
not, the continuando shall, after verdict, be extended only to the trespas- 
ses which may be so laid.(6) And it was so adjudged in a case of tres- 
pass for breaking the plaintiff's close, throwing down his fences, and 
fishing in his several fishery, with a continuando as to the throwing down 
the fences, entire damages having been given.(/) 

The declartion concludes in the usual form, by saying, that the defend- 
ant has converted the fish taken to his own use. 

The plaintiff declared in case for damaging his oyster fishery. He 
alleged his possession of oyster beds, that the defendant navigated a 
ship, that the tide ebbed and flowed where the defendant's ship was, and, 
that at certain periods, a ship would not float there, as the defendant 
knew. It was held, that, even after verdict, this was no allegation 
equivalent to saying that the oyster beds existed on that spot, and were 
liable to be injured by the passage of his vessel. This was was not such 
notice to the defendant.(^) In the same case there was a cause, alleging 
that the defendant navigated his vessel in the river at unreasonable and 
improper times, and so injured the oyster beds ; the defendant pleaded, 
that the place in question was an open navigable river, &c. It was held, 
that the plea was bad on special demurrer as being argumentative, was, 
nevertheless good after verdict.(A) 

Of course there are may pleas applicable to these declarations concern- 
ing fisheries. The general issue is frequently pleaded, unless it be the 
object of the defendant to gain the right of beginning at the trial, in 
which case he also has that of reply. Then, again, liberum tenementum 



(e) 2 Ld. Raym. 976. The case was Ovell t. Langden, 31 Oar. 2, B. B. cited 1 
liOra Raym. 239. 

fd) Id. 977. See also Sir Thomas Jones, 109, Herel ▼. Reynolds. 
[e) By Powell, J., 1 Lord Raym. 239. 

Lord Raym. 239, Fontleroy y. Aylmer. 
B. 339, Mayor, Ac. of Colchester v. Brooke. (h) S. 0. 
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IS allowed to be a good plea^ because^ prima facie, the owner of the soil 
is owner also of the fishery. (t) 

So again a right of free fishing, or of a commonable right, may be 
set up as an answer to these trespasses, and so again, a several and ex- 
clusive fishery may be a bar to a common of piscary. Care, however, 
must be taken not to plead matter which amounts only to the general 
P^QQA-i issne, as where the defendant pleaded in *trespass that he was 
I- -I lord of the manor and had a fishery ; and because the plaintiff 
sets up posts there, he pulled them down, without traversing the pulling 
down the posts in the plaintiff's fishery.(/c) If a several and free fish- 
ery be alleged in a declaration, it seems, that answering this claim by 
the allegation of a several right, the free fishery should be traversed. 
Trespass was brought against five persons for taking fish from the plain- 
tiff's several and free fishery. Four pleaded the general issue, but the 
fifth justified, by reason that one of the other defendants was seised in 
fee of an adjoining close, and then prescribed for a several fishery in 
this other defendant, and that he this, defendant, as servant to the other, 
and by his command, did enter, without this, that he was guilty other- 
wise, or in any other manner. The Court were of opinion, that this 
plea was bad, for the defendant should have traversed the plaintiff's firee 
fishing, and for want of that, that the pleading could not be sustained, 
and so judgment was given for the plaintiff.(/) 

Further, another plea would be, that the L i, q. was a navigable river, 
where all the King's subjects had a right to fish, and this, of itself if 
proved, would be unanswerable. But care must be taken to plead this 
as a general right, because where a prescription was alleged in respect of 
such a right as annexed to certain tenements, it was holden bad. A 
prescription for a right of common to all the subjects of the realm can- 
not be supported.(m) The immemorially public state of the river, where 
the fishing is claimed, should therefore be alleged, and the right of the 
subject to use his privilege will then follow as a necessary conclusion, 
and should be stated accordingly. 

A plea of license, also, is an answer to trespass in a several fishery. 

And now that we are upon the subject of pleas, it should be observed, 
that when the right of fishery is substantively alleged in a plea as an an- 
swer to an action of trespass, the title of the defendant must be set forth, 
and consequently the right to the fishing, whether it be a several right, 
or exist by grant, or prescription, will appear on the record. In this 
case, if the claim be made by prescription, it is usually pleaded as apper- 
taining to some messuage, or land, and the right is shewn to be imme- 
morial. If the claim be of a several fishery, an allegation, that the fish- 
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t) 18 E. 4j 4. 10 H. 7, 24. 

) 2 Eeb. 67, Hely t. Raymond. 
I) 2 Mod. 67, Wine v. Rider and others, 
m) WiUes, 265, Ward v. GresweU. S. C. 16 Vin. Abr. 354. 
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ery in qaestion is the defendant's sevenl fishery^ aeons to be snfficienti 
beoanse the right to the soil is, if not otherwise ^ezplained, pre- r«ooo-| 
somed to be in him who has the ezclasive right to &h. The ■- J 
mode of setting out an express grant is too obvions to need observation. 
Bat in setting out a prescription, the title to the right as appurtonant to 
tenements must be made certain ; so that where a common of fishery 
was claimed as appurtenant to certain ancient tenemento, the plea was 
considered to be bad for the uncertainty, for several titles and prescrip- 
tions must be made in respect of the different tenements, (n) 

The usage accompanying the prescription must also agree accurately 
with the latter. So that where in replevin for taking boat oars, the 
plaintiff pleaded a prescription in bar to an avowry of a common of fish- 
ery, limited to certoin persons fishing with a certain number of boats, 
the plea was deemed faulty for want of an allegation that the boats in 
question were the property of the persons mentioned in the prescription.(o) 

The next question to be considered is the course which the other side 
ought to pursue to avoid the effect of the pleas. And here it may be 
laid down as a general rule, that if the replication deny the substance of 
the plea, the pliiintiff may conclude at once to the country.(2>) And thus 
it is held, by those who are conversant with the subject, to be the more 
prudent way to deny directly the prescriptive right, instead of concluding 
with a formal traverse of it, in which case the plea de injuria, with a 
verification, would be necessary. Such a proceeding is said to occasion 
unnecessary expense and delay. (^) 

Upon the same principle which governed the case of Ward v. Creswell, 
before cited, a replication to a plea of a public right of fishery in the sea 
traversing the right would be very bad, and where the plaintiff traversed 
the right of the subject to take shell-fish and shells upon the rocks and 
sands of the sea, the Court were decidedly against it, inasmuch as it tra- 
versed matter of law.(r) It is frequently advisable to have recourse to a 
new assignment. Mr. Sergeant Williams furnishes us with an example 
of this. If an action be brought for fishing in a river, being the fishery 
of the plaintiff, and the trespass intended by the declaration be for fishing 
to the extent of two miles, and upwards — ^here, if the defendant plead, 
that he is seised in fee of so many acres adjoining the river, and prescribe 
for a free fishery in the river along the side of these acres, the '''plain- 
tiff ought not merely to traverse the prescription and go to issue r^QOA-t 
upon it. And the reason is, because at the trial the plaintiffs L -I 
would not be permitted to give evidence of any act of fishing by 
the defendant, either above or below the acres, since the question would 
be confined to the prescription. Here, therefore, the plaintiff should 
newly assign, and state, that the trespass complained of was not only for 

(n) Wiles. 267, in Ward. v. Creswell. ( o) Id. Ibid. 

p) 1 Wms. Saund. 103 (b). 1 Lord Bajm. 641. 
q) 3 Chitty on Pleading, p. 499, note (k). See 9 Wentw. 43. 
r) 2 B. & P. 472, Bagott Y. Orr. 

June, 1853.— 28 
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fishing in the riTcr adjoining the acres, bat also above and below, and 
then the defendant would be compelled to give an answer to the whole 
trespass. Without this new assignment, the plaintiff, observes the Ser- 
geant, would run a great risk of being tricked. For if the prescription 
were found for the defendant, he would succeed in the action, though 
guilty of almost the whole trespass for which the action had been 
brought.(«) 

With regard to the plea of license above alluded to, this, of course^ 
must be decided by the replication, concluding to the country. 

A very singular case once happened, which is deserving of attention, 
as far as the subject of rejoinder is concerned. It was an action of tres- 
pass for fishing in the plaintiff's several fishery. The defendant pleaded 
a public right in an arm of the sea. The plaintiff replied a prescription 
for the sole and several fishery, and traversed, that every subject had 
the liberty and privilege of free fishing, in manner and form, &c. The 
defendant then traversed the plaintiff's prescription, taking no notice in 
his rejoinder of the plaintiff's traverse. It was the opinion of the Court 
of King's Bench, that the defendant ought not to have passed by this 
traverse, and that he had been wrong in traversing the plaintiff's right, 
the first traverse being material; and judgment was given for the plain- 
tiff. (<) But this decision was reversed in the Exchequer Chamber. For 
the first traverse of the right of all the King's subjects to fish in an arm 
of the sea was clearly a bad and immaterial traverse, being an inference 
of law, and it had also been so taken, that if it had been proved at the 
trial to have been the separate right of others, and not of the plaintifis, 
the issue must have nevertheless been found for the plaintiffs, not only 
without their being obliged to prove either possession or right, but where 
in fact they had neither possession nor right. Such an immaterial tra- 
verse might, therefore, be passed over, and the matter of the inducement 
traversed, and this had been properly done by the defendant. The judg- 
ment was reversed.(tc) 

P^oQe-i ^Another course occasionally adopted, is to bring trover for 
L J fish which have been actually taken. Where the owner of the 
fishery is also owner of the soil, this action may be maintained although 
the owner be never in possession of the fish ; but in the case of a com- 
moner, it is necessary that he should have reduced the fish into his own 
keeping, before he can maintain this action. An action on the case is 
otherwise the proper remedy. In the action of trover, however, it is ob- 
servable, that the number and quality of the fish should be specified, 
though, perhaps, with less certainty than in detinue, because damages 
only are recovered in trover. Where, therefore, the plaintiff alleged, 
that he was possessed of a parcel of fish, Anglice, lings, and did not 
allege what parcel, his pleading was holden to be ill.(i;) 

1 Wins. Saand. 300, note. 
T. B. 437, The Mayor, ftc, of Oxford t. Richardson. 

2 H. Bl. 182, Richardson v. The Mayor, dtc, of Oxford. S. G. 1 Anst 231. 
Oro. SI. 866, Gramvel v. Rhobotham. 
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As many of the dispates on the sabject of mills have arisen from the 
disturbance of watercoarses attached to them, a point which we shall dis- 
CQ88 at some length in a fature page, the pleadings as to this matter will 
be conseqaently reduced into a narrow compass. 

The declaration against persons for not paying accustomed suit to a 
mill seems to be of the greatest importance, and most usual occurrence 
next to that which has been already mentioned. It is not now indis* 
pensable, as formerly, to set out a seisin in fee of the mills, or to speak 
of auy other estate in them, the title being, in fact, only matter of induce- 
ment, and therefore a statement of the possession only is suffioieDt.(K?) 
The ordinary course is then to proceed, and say, that the plaintiff, by 
reason of his possession, of right had, and still of right ought to haye, 
toll of com or grain ground at the mill. Then again, the original mode 
of stating a consideration for the toll is now omitted, as well as the 
custom or prescription for the defendant to grind at the mill. The plain- 
tiff's possession and right to the multure being accordingly set forth, the 
declaration goes on to state the grievance complained of at the hands of 
the defendant. It is suggested, that the defendant has been possessed of 
a house, and that by reason of his inhabitancy he ought to have ground 
at the mill. Or, perhaps, all the inhabitants and servants of a manor 
have incurred the liability, and then the custom to that effect also should 
be stated according to the truth. And, in an old case, an averment 
that the mill was sufficient to grind all the com, was held necessary.(a;) 
'*'The breach for not using the plaintiff's mill concludes the r^oo^-i 
declaration, (y) I- -> 

It was objected, in a case of comparatively modem authority, that the 
plaintiff had omitted to state what toll was due, or the consideration for 
it, and that he had not even alleged that the toll was reasonable. But 
the Court were clearly against the objection, and they sustained the plain- 
tiff's verdict. (2) 

It has been held unnecessary, moreover, to state the mills to be 
ancient mill8.(a) So again, in an old case where an assise was brought 
to recover a mill, and the sort was not mentioned, whether water or 
wind mill, it was said to be unnecessary to make such a distinction.(&) 

But where an exemption from tithes was relied upon in equity, and 
the pleading was, that the mill was an ancient mill, built before living 
memory, that no tithes had ever been paid for it, and that it had always 

/ 

(w) 2 Yentr. 291, Chapman y. Flexman. 2 Wms. Saund. 113 (a), n. (1). 

(z) Thos. Raym, 237, Alot v. Jackson ; Ooobj ▼. Koight, cited. 

Iff) See also 8 Wentw. 623. {2) 6 M. & S. 69, Gard r. Collard. 

(a) 2 Saund. 114. 117, Goryton t. Lithebye. 

{b) 21 Ass. pi. 23. Bro. Demande, pi. 18, cites S. G. See as to a difference 
between the claim of a mill and a mill house. 44 Ass. pi. 27, S. G. 44 E. 3, 13. 
See also Bro. Demande, pi. 33. 
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been considered exempt from tithes: the Yioe Chancellor said, that 
although the first statement might not be saffioient, the subsequent pas- 
sages removed all doubts as to the nature of the defence; and the exemp- 
tion was accordingly held to have been well laid.(c) 

An exception was taken upon one occasion, that the plaintiff had enti- 
tled himself by a lease from the dean and chapter of D. of the mills to 
which he claimed his suit, without saying any thing respecting the suit. 
And it was held, that the objection was invalid, for first, although there 
was no expression of this suit in the lease, it would pass, nevertheless, as 
an appendancy of the mills ; and then, secondly, the lease might be 
pleaded without any mention of the suit.((i) Suit to a mill had been 
very early looked upon in the light of an appurtenance to the mill.(e) 
Another objection was unsuccessfully urged in the case cited from Bui- 
strode, namely, that the time of erecting the new mill which the plaintiff 
made the subject of his action, had not been shewn, for the Court said, 
r-Maj-i that it should be taken by ^intendment that the defendant had 
L J erected a mill contrary to the custom.(/) 

In an action of covenant for the non-repair of a mill, the plaintiff did 
not state whether it were a corn or a fulling mill, and an exception was 
taken on that account ; but the Court said, that the breach was, not re- 
pairing a mill, which was the gravamen^ and that the specifying of the 
mill was not material.(^) 

It has not been thought necessary to enter into the proceedings under 
the old writ, secta ad molendinum, because, it has been abolished by the 
8 & 4 Wm. 4, c. 27, s. 86. 

There are other actions on the subject of mills, but it is not desirable 
to enter too fully into details upon which no important questions have 
arisen. The reader, however, is referred to the precedent of a declaration 
for a very seripus grievance, namely, the mixing of com sent to be ground 
at the mill with other grain of an inferior quality .(^) 

The course which we propose to adopt in treating of the pleadings re- 
lating to watercourses will be, first, to mention those which relate to the 
disturbance of rights enjoyed in such waters, and the injuries done to 
millers will naturally form a separate branch of this inquiry. Secondlyi 
we shall speak of the pleadings in those actions which are brought for 
damages sustained by reason of the watercourses themselves, as where 

(c) 2 Sim. 297, Townley v. Colegate ; and see Id. 305, Brown v. Woolsey. 

id) 2 Bulst. 196, Hix v. Gardiner. (e) 17 E. 3, 64. 

/) 2 Bulst. 195, 196, Hlx v. Gardiner. 
g) Cro. Jac. 557, Bressey v. Hamphrejs. S. 0. 2 Ro. Rep. 144, nom. Presley 
lumfries. It was also objected, that it had not been shewn in what vill certain 
mills were situate, but the Court said, they should be intended to be in the same 
Yill where the mill was. 

(k) 2 Ohit. on Pleading, 508. When this ' offence is criminally punishable, and 
when not, see ante, Chap. VIII. 
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gutters are soffeFsd to overflow improperly; where a Btream of water 
creates such an inundation as to injure the surrounding property^ with 
such like matters. 

As to the first point, the declarations are numerous; and of great yarie« 
tj. They are almost uniyersally actions on the case, not merely because 
the rights themselves are frequently easements, but because the damage 
is most commonly consequential, and not therefore the subject of an ac- 
tion of trespass. Thus, there are precedents of actions on the case for 
washing the skins of beasts in a stream into which noxious liquors had 
been infused ; for injuries to watercourses for watering cattle ; for obstruct- 
ing the use of a watercourse for the benefit of the ^plaintiffs r^goQi 
land by cutting a trench ; together with many others of a similar >- -I 
nature. 

The action being grounded upon possession, the statement as to title is 
pleaded as matter of inducement only, and no allegation of a seisin in fee 
is required. It was so decided upon special demurrer. A declaration 
stated a possession of certain waste land, together with a grant to the 
plaintiff to dig for clay in a certain parcel of the waste land, and to make 
pits and leats for the due exercise of the license granted. It was then 
averred, that there were such pits and leats on the waste land. The 
damage stated was a disturbance by the defendant, by destroying certain 
dams lawfully made by the plaintiff for the enjoyment of the clay pits. 
The Court distinguished Richards v. Fry,(t) because in that case there 
was no allegation, as here, of the plaintiff being in possession. (A;) And 
by Parke, B., << the authorities in Cro. Jac. & Owen, are decisive against 
the objection. If an averment of seisin is necessary in the first instance, 
the case would then fall within Richards v. Fry ; but the defendant, being 
a wrong doer, has no right to call on the plaintiff to shew title. The 
title is an inducement, and need not be pleaded with the same certainty 
as if the plaintiff's claim were founded on his title." Judgment was given 
for the plaintiff on demurrer. (2) 

A very material principle necessary to be adhered to in declarations of 
this sort, is to shew distinctly that the plaintiff has sustained some injury 
from the diversion of the stream. Thus, where case was brought for 
maliciously turning aside part of the course of a conduit, running from a 
fountain in Clerkenwell to the plaintiff's house, neither the writ nor the 
count stated that the plaintiff was owner of the site at the time of the 
mischief, but only after the action commenced. In this case, it is said, 
the judgment was ultimately given for the plaintiff ; but that he confess- 
ed satisfaction of his damages, and that the defendant then brought a 
writ of error, (m) * 

(0 1 Ad. k El. 698. 3 Nev. & P. 67. 

{k) 3 Ezch. 454, Thriscutt y. Martin. S. 0. 6 Dowl. k L. 489. 18 L. J., Ezch. 
291 ; and see Ow. 109, Escot y. Lanrinj. Gro. Jac. 70, Daggy. Penkeyon. 

(I) S. 0. 

(m) Bendl. 115, S. G. Dy. 319 (b), Moore y. Dame Brown. See 3 Taunt. 137 
Yowles y. Miller \ and post in this Ghapter. 
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However, upon the offering of a similar objection in a snbseqnent case, 
the Co^rt disallowed it, thereby holding that the declaration need not state 
when the cause of the first nuisance took place. For it was expected, 
r*RROl ^^^^ ^^ nuisance was supposed *to have been done before the 
L J commencement of the plaintiff's title, and thus that there was no 
cause of action ; but judgment was given for the plaintiff.(n) 

With regard to the allegation concerning the nse of the particular 
watercourse, it was said by Lord Chief Justice Holt : << Suppose a water- 
course, run to my ground, and I have no use for it, and one upon another 
ground divert it before it come to mine, will an action lie ? Is not this 
the same f Must you not lay some use for it V'{o) And it is certainly 
customary to lay some such benefit in the declaration, or that the water 
was necessary for the plaintiff's mill, for his house, &c. 

Thus, where the plaintiff declared, that by reason of the possession of 
certain premises, he was entitled to the use of the stream of water running 
through those premises, for the purpose of supplying them with water, 
the Court held, that he was bound to allege and prove, that be had sus- 
tained damage for want of a sufficient quantity of water; and, consequent- 
ly, that as the jury had found that the dam erected by the defendant, 
which was the thing complained of, had not injured the plaintiff^ the ver- 
dict must be entered for the defendant, (i?) 

However, there certainly is a case where it was determined, that the 
particular use of the easement need not be set out. It was an action for 
diverting a watercourse, and it was moved in arrest of judgment, that 
the use had not been mentioned, whether for the plaintiff's cattle, for his 
family, or his field : and it was urged, that it could not be actionable to 
divert water which was not useful in the course which it took. Judg- 
ment was given for the plaintiff, notwithstanding this objection. (^) But 
it is clear, that in this case the objection came too late after verdict, in- 
asmuch as some use must have been proved at the trial, or the jury would 
not have found for the plaintiff. Upon a demurrer the matter might have 
a different result, and therefore it is desirable to set out the ^se for the 
watercourse in question. 

So it was held, that the omission of the mode by which the watercourse 
had been obstructed, as per ripas, was immaterial after verdict. (r) 

P^qqoi ^^® prescribed to have pot water out of a river. Issue was 
L J ^found thereon, and the verdict was, that he used to have it, 
paying Qd. by the year. This was held to be a verdict against the plain- 
tiff.(«) 

(n) Cro. El. 191, Westboarne t. Mordant. S. C. 16 Yio. Ab. 33. 

!o) 1 Show. 64. (p) 2 B. ^ C. 910, Williams v. Morland. 

q) 2 Show. 607, Glynne t. Nichols. Combs. 43, S. C. S. C. Noy. 135. 
r) 1 Lord Raym. 452, Anon. 
s) Cro. £1. 404, cited by Popham, C. J., In Gray v. Fletcher. 
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A difficulty was made upon one oocaBoin, beoanse the plaintiff had said, 
that his wateroouTse had run through hie land till the Ist of May in such 
a year, which was before the action, and before the stopping laid in the 
declaration, so that it did not appear that the watercourse continued at 
the time of the diversion. But as the plaintiffs charged the defendant 
with the diversion on a subsequent day, which was found by the verdict 
the Court said, that they could not but intend that the watercourse con- 
tinued. (<) 

The allegation of possession is sufficient in a declaration without shew- 
ing title. It was so decided in one of the cases which we have already 
quoted, in which the want of title was alleged as one of the exceptions in 
arrest of judgment, but without effeGt.(v) 

And the same doctrine is to be found in other decisions, and is the rule 
adopted at the present day ; for possession is a sufficient title against a 
wrong doer.(v) In a declaration for diverting a watercourse, there was 
an averment, that one J. T. was tenant to the plaintiff, who was entitled 
to the reversion. J. T. turned out to be a mortgagor in possession. The 
Court held, that he was tenant to the plaintiff, and that the averment was 
supported by the evidence. (ir) 

It is usual to say that the watercourse was accustomed to run as well 
as that it ought to run in a particular manner. (x) 

No termini need be stated as necessary ingredients in the declaration. 
Thus, the plaintiff declared, that he was possessed of an ancient messuage 
in Somersetshire, and that a certain * watercourse ought to have r«QQ-|-i 
flowed, and yet ought to flow into a certain fountain ; and that as ^ J 
often as the well overflowed, the water ran into the plaintiff's house, for his 
necessary use; but that the defendant maliciously dug and subverted the 
ground near to this well, and placed a cistern near it, so that the water 
was diverted, and did not overflow as it had been accustomed to do. It 
was moved to arrest the judgment : 1. For the want of termini. 2. Be- 
cause the declaration omitted to state that the water used to overflow. 3. 



(t) Yelv. 161, Stone and others y. Bromwich. In this case the plaintiffs had de- 
clared as tenants in common, and had shewn their several titles in the declaration ; 
and it was objected, that thej onght not to have joined ; but the Court overruled 
the objection, observing that this was a matter concerning the possession, where- 
by the profits of the land were diminished. 
iu) Comb. 43, Gljn. v. Nichols. 
V) 1 Show. 64, Palmer v. Eeblethwaite. Skin. 316, Jackson v. Savage. 2 Lord 
Baym. 1588. 1 Wils. 174, Brown v. Best. The following cases, therefore, on 
Watercourses, as far as they deny the sufficiency of this mode of declaring, are not 
law. 2 Show. 81, Pepyn v. Bustine. Id. 195, Scoble v. Skelton. In this last case 
the watercourse was said to run to the plaintiffs messuage or tenement, audit was 
held well enough, because every messuage is a tenement. 

(tr) 5 B. & A. 604, Partridge v. Bere. S. ClD.k R. 272. See 5 Bingh. 421, 
Doe d. Fisher v. Qiles. 

(z) See 1 Show. 360, Jackson v. Salway. 
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Beeanse no saffident diyersion had been alleged. Bnt the Gonrt held^ 
that no terminus need be stated; and as to the other infonnalities^ that 
they had been cured by the yerdiot.(y) 

A case onoe ocoanred^ in which the respective meanings of the words 
'< erected/' and <' exalted/' came in question. The declaration stated^ that 
the defendant exdUavU ttagnum and the jury found qw)der€xU stagnum. 
Upon this it was argued^ that the plaintiff could not recoTcr, for that 
these terms were not synonymous, erigere being de novo facire. And 
the Judges were at first of that opinion, saying, that ezaltare meant in 
majorem altitudinem attoUere. But we are informed, that the judgment 
was at length affirmed (the deliberation was upon a writ of error), the 
Chief Justice(2;) having induced the other Judges to come over to his 
opinion, which was, that the words in question had the same mean- 
ing.(a) 

Too much care cannot be used in describing very accurately the mis- 
chief complained of. This precaution will be fully illustrated by some 
decisions which have taken place upon the subject, and which we have 
postponed to a future part of this Chapter, where declarations for obstruct- 
ing watercourses belonging to mills are treated of. 

But the action which most usually occurs, and upon which the most 
numerous questions have arisen, is for the disturbance of mill streams. 
The injuries are, in general, the diverting of water from the plaintiff's 
mill, or penning it back in such a manner as to obstruct the wheels of the 
mill. The declaration commences with a statement of possession in the 
pluntiff, the sufficiency of which has been already so fully mentioned in 
analogous cases, as to need no further notice here than to refer to the 
authorities in &vour of the position. (6) 

r«l^d91 If the defendant should claim, in one plea, water at all times, 
L J ♦and in another claim it only in time of flashes, the Judge will 
discharge the jury as to the claim in time of flashes, if the jury find the 
right in the defendant's favour at all ttmes.{c'j 

With respect to the words ^' was and still is" possessed, the latter ex- 
pression << still is," seems to be immaterial, it being sufficient to shew, 
that the premises which have sustained the injury were in the plaintiff's 
possession or occupation at the time of the damage. This point was deci- 
ded in an action upon the case for digging a bank. It appeared that the 
close at the time of the. injury was in the possession of James and Henry 
Yowles, but at the time of the action brought it was possessed by James 
only. By Mansfield, 0. J. : You must support your declaration by prov- 
ing, that when the injury was committed, the close was in the occupation 






Comb. 231, Prickman v. Trip. S. G. Skin. 389. (z) Wrajr. 

Godb. 68, Gile'8 case. 

Cro. Gar. 499, Anon. Gomb. 43, Glyn v. Nichols, 
c) Per Littledale, J., in DreweU t. Sheard. 7 G. ^ P. 466. 
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of the persons moniioned in the dedaraticm ; and then yon have done 
enoogh*((Q 

In an action on the case; the mayor and bnrgessesof Liskarrel declared 
upon their seisin of three water mills in L., and that they and all those 
in the said mills^ for them, their tenants and fanners, from time whereof, 
&c., have had their watercourses; &o. Bat it is obserrable, that the 
declaration did not add to tenants and farmers, the words <^ of their mills f* 
upon which, after a verdict for the plaintiffs upon not guilty, it was moved 
to arrest the judgment. But the Court said it was to be so intended 
and not that the tenant and farmer was farmer of any other thing, (e) 

The count proceeds to state the situation of the premises, but although 
the yenue is local, there need not be a local description of the nui« 
8ance.(/) 

'< By reason thereof — ^The following case will shew that these words 
cannot always be inserted with safety. The plaintiff declared on his pos- 
session of a cotton mill, and that hy reason of his possession, he ought to 
have had the use and benefit of certain rivulets ; and he then complained 
of the defendant for cutting a channel, which impeded the working of the 
mill. It appeared at the trial, that there was a tunnel or goit above the 
plaintiff's river, which mainly assisted the course of the water enjoyed by 
the plaintiff; that this tunnel had been made in part over an old road 
purchased by the defendant about eight years since. The defendant, at 
that time, agreed to let the plaintiff *lay the tunnel there, for r^tcogo-i 
the purpose of conveying water to his mill, and he even assisted ^ -I 
at the making of the tunnel, under the plaintiff's direction. No convey- 
ance of this land was, however, made to the plaintiff. The price which 
the defendant had given for this piece of old road was a guinea, and the 
plaintiff was to have the land for the same money. The guinea was after- 
wards tendered to the defendant by the plaintiff, but he refused to receive 
it, or give his assent to the continuance of the tunnel ; and, on the con- 
trary, he made the channel which was the subject of the declaration. 
Upon this it was objected, that here was a nght claimed over the defend- 
ant's land, which could not pass by parol license without deed, that the 
plaintiff had declared on his possession, whereas his title arose only by 
virtue of the agreement. The learned Judge having permitted a verdict 
to be taken for the plaintiff, being of opinion against the objection, it was 
moved to enter a nonsuit, and the Court made the rule absolute; for the 
allegation could not be sustained without shewing that the appurtenances 
were legally such. The title to the flow of this water over the defendant's 
land could not pass by parol license without deed. Then the plaintiff 
had this easement by mere license, or by contract ; if by the former, he 
oould not rely on his possession, because the license was revocable at any 

J 3 Tannt. 137, Vowlea v. Miller. 
[e) Cro. Jac. 263, Sir Wm. Wrey t. Vesper. 
) 2 East, 497, Mersey aad Irwell Naylgation v. Doaglas, ante. 
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time ; and with regard to the latter, the enjoyment with the defendant's 
assent was not left as evidenee to the jnry to presame a grant, bat was 
supposed to give a title in point of law, which, however, it did not.(^) 

It should just be observed here, that the mill need not be described as 
ancient, for the lawfulness of the man's possession is sufficient to de- 
fend him against the attacks of a wrong doer. And thus the Court de- 
termined upon an objection taken, because the mill was not stated to be 
ancient, for there was a lawful possession in the first instance ; and then 
the stopping of the water followed, which was tortious, and a damage to 
the mill. (A) 

In a recent case, the declaration stated the possession of a water mill 
by the plaintiff, and the defendant's possession of another water mill, 
together with the immemorial right enjoyed by the plaintiff. It appeared 
in evidence, that the defendant had an ancient mill ; and that the plain- 
tiff's mill had a new wheel of different dimensions from the old one, re- 
quiring less water, and that the plaintiff's old mill had been burnt down. 
r*^Q4.1 '^^^ learned Judge nonsuited the plaintiff, but this opinion was 
I- J ^corrected upon a motion to have a new trial, although it was 
urged, that the plaintiff ought to have shewn his possession of an ancient 
mill, in order to have entitled him to sue another whose mill was proved 
to be ancient. For the Court said, that here was a prejudice to the owner 
of the mill, the water having been used to flow in a particular manner ; 
that if the plaintiff had declared in respect of a mill of a given construc- 
tion, the result might have been different ; but that there must be a new 
trial, it not being in the power of the defendant to deprive the plaintiff of 
an advantage which he had lawfully acquired, (t) 

The accustomed eujoyment of the water is next mentioned, and the 
general statement that the stream has been wont to flow to the plaintiff's 
mill is sufficient, without setting forth his title more at length. 

We now come to the account of the defendant's injury, so that the 
declaration may be said to resolve into two principal cUvisions, namelyi 
the plaintiff's property, and the damage done to that property by the de- 
fendant. The mala mens of the defendant being stated, the particular 
damage is set forth, whether by cutting channels, &o., or otherwise } and 
it is usual to lay the mischief complained of with a continuando, although 
the omission of the latter will not vitiate the declaration. (A:) The usual 
expression concerning the diversion of the stream is, ^< divers large quan- 
tities of water," and the old authorities agree well with this mode of 
pleading. As where it was alleged, that the defendant much diverted 
the course of the water, by erecting a dam across the current }(l) and so 

(ff) 4 East, 107, Fentiman t. Smith. 

(A) Gro. Gar. 575, Sands y. Trefases. S. P. 3 Mod. 48, Hebblethwaite v. Palmer. 
2 Wm. Saand. 114. 1 Yentr. 237. 

(i) I B. ft A. 258, Saanders v. Newman. 

{k) 11 Mod. 257, 258, Leveridge y. Hoskins. The words " kept and maintained" 
were once objected to. Mo. 449. 

(l) Dy. 248 (b). 
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again^ that he diverted the major part of the course of the water.(f7») In 
another case an exception was taken, becanae of the uncertainty of the 
words magna para aquae, it not being known how much water was com* 
prehended within those expressions ; but it was resolved, that although 
the declaration might have had a better form, it was good in substance 
for that it was impossible to shew how much water ran to mills, and be- 
cause the quantity of water was not material.(n) 

In an old case it appeared, that one had an ancient watercoune, and 
the banks of the river having become false and hollow, a dam was made 
by the direction of certain justices, and *so the river was holden r^eqqR-i 
in. Ad other person, who was not the owner of the ground, hav- ^ J 
ing cut this dam, an action on the case was brought for subverting the 
bank of a certain river. But the declaration was deemed insufficient, 
and the plaintiff was allowed to have a new writ concerning a certain dam 
holding in the said river. (o) 

It is customary to say, that the water has been diverted from the 
plaintiff's mill ; but a case has occurred, in which an objection taken by 
reason of the omission of that statement, was disallowed, it being suffi- 
cient to say that the water was turned from its usual ancient course.( p) 
It is, nevertheless, unwise to depart from the usual course of prece- 
dents. 

It was objected upon one occasion, that no place had been mentioned 
where the nuisance had been erected ; and it was said, that it might have 
been in another mill. But the Court denied the objection, observing, 
that the damage should be intended in the same vill where the mill was. 
It was further excepted, that the action ought not to have been against 
the defendant, a lessee, because he had the demise subsequently to the 
injury complained of, for the lessee could not abate that which was done 
in the time of his lessor, and the request to abate should have been 
made io the lessor. But this difficulty was also set aside, for the Court 
held this to be a continuance of a nuisance by the lessee, and so the 
plaintiff had judgment. (^) However, if the plaintiff undertake to name 
the place where the mischief occurred, and he do it inaccurately, he will 
be in imminent danger of a nonsuit. As in an action for a nuisance in 
erecting a wear, and thus injuring the plaintiff's mill. The wear was 
described in the declaration, to be at the Holbrook, but it was proved, 
in fact, to have been erected at the lower part of the same water called 
the Tame Water. Upon this the plaintiff was nonsuited, and the Court 
of King's Bench refused to interfere.(r) 

(m) Ibid. Wilkes r. Serle, cited there. Cro. Jac. 324. 4 Rep. 89. 

in) 4 Rep. 89, in Cottel v. Luttrel ; Luttrell's case. 

(o) Hob. 193, Biccot r. Ward. Somesortof obstructioDiOr injury, must be spe- 
cified. 1 Lord Raym. 452. 

(p) 5 Mod. 206, Richard t. Hill. (g) Cro. Jac. 658, Brent ▼. Haddon. 

(r) 2 East, 500, Shaw v. Wrigley, cor. Wilson, J.* York Summer Assizes, 1790, 
cited there. See Id. 497, The Mersey and Narigation Company y. Douglas. 
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The particular mode of obstmctioo oaanot be too oarefaly described. 
Some of the following cases on this subject do not relate to mills ; bat 
they are so intimately connected with the point of yariance^ as to render 
it desirable that all the decisions relating to that matter as to water- 
r*^QB1 ^^^^^^^' should be consolidated. *These are the cases which 
L -I have already been hinted at in a recent page,(«) and as they 
do not seem to be quite consistent with each other, they deserve a particu- 
lar attention. In the first case, the plaintiff declared for a nuisance. 
He alleged that he had a certain channel or watercourse, whereby all the 
surplus or refuse water of his house was accustomed to be carried off, 
and he complained of the defendant (treasurer of the London Dock Oom- 
pany) for throwing a quantity of earth, gravel, &c., near his house, 
which obstructed the free passage of the water in its former course. It 
appeared in evidence that the plaintiff had a house in a court, situate in 
a row, having a steep descent of three or four feet between one end of 
the court and the other ; that a wall stood across the lower end, and that, 
at the bottom of this wall, there was an apperture to let the rain and 
other surplus water of the court to flow through it into a ditch which 
ran at the back of the house, serving as a sewer to them. The London 
Dock Company had some land on the opposite side of the ditch from the 
court, and they had heaped up a considerable mound of earth which had been 
taken out in excavating their dock. The base of this ground was at the 
part nearest to the ditch, nearly as high as the plaintiff's house ; but it 
was originally several feet from the ditch. It appeared further, that much 
of this earth had been trodden down by boys and cattle, beaten down 
by carriages, and washed down and mouldered by the rain and the we&> 
ther. The ditch, partly from the fall of this soil, and partly by the 
rubbish which had been placed by other persons at the side of it, had 
become greatly impeded and choked up. The inhabitants of the court 
had been used to (deanse the ditch ; but this act had, of late been twice 
done by the dock company. A verdict was found for the plaintiff by 
consent, in order to take the opinion of the Court, whether under these 
circumstances, the action could be sustained ; and the Court held it im- 
possible that evidence could be admitted to shew an injury by suffering 
the fall of the earth, under a statement that the defendants had heaped 
up earth. The declaration had stated, that the company had placed this 
rubbish so as to obstruct the ditch : but the mischief had been occasioned 
by other causes, namely, by the elements and the boys. This was a 
consequential injury in its strictest sense, and not an immediate act of 
the company. The rule was accordingly made absolute to enter a non- 
8uit.(^) 

In the next case the declaration consisted of three counts ; but the 
two first having been abandoned at the trial need not be further noticed. 
r»ft07l '^^^ ^^y^ count stated a diversion of the ^watercourse. The 
I- J evidence in support of this waa, that the defendant's son had let 
down the wear of a dam^ so that the phuntiff 's meadow was flooded and 

(t) Ante, p. 386. (t) 6 Taunt. 634, Fitsgimons v. Inglis. 
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damaged, the course of the stream haying been thus checked. The 
learned Judge upon this directed a nonsuit; and the Goart sustained the 
opinion, that the count relied on in a case of this nature ought to be so 
framed as to meet the particukrs of the fact more distinctly, and with 
greater certaint7.(«) 

However, the following decision, subsequent in point of time to the 
above cases, seems hardly to be reconcileable with <liem. An action on 
the case was brought for diverting water from the plaintiff's mills. The 
obstruction laid in the declaration, was the putting a dam across the 
stream, and cutting above and higher in the stream that the mill-sluices, 
trenches, channels, &c., so that large quantities of the plaintiff's water 
were thereby diverted, and the accustomed flow of the watercourse was 
stopped. There was a general count for turning the water out of its 
usual course. The evidence was, that the defendant put down the dam 
in question about a mile above the plaintiff's mills, and this had pre- 
vented the water from being regularly supplied, but that the water was 
not thereby diverted, because it returned to its regular course long before 
it reached the plaintiff's mills, and there was no waste of the water. It 
was proved that the plaintiff had sustained injury by reason of the inter- 
ruption of his regular supply. It was upon this objected that the mis- 
chief had been misdescribed in the declaration, for the complaint should 
have been that the water has been irregularly or insufficiently supplied, 
or that it did not reach the plaintiffs' mills at the proper and the usual 
lime. The jury having found for the plaintiffs notwithstanding, it was 
moved to enter a nonsuit upon the above objection, but Mr. Justice Bur- 
rough said, that it was in fact stated in the declaration, that the water 
did not run the plaintiffs' mill as they were accustomed to have it, and 
that this was a mere technical objection, which ought not to be allowed 
after verdict. The rest of the Court concurred in this view of the case, 
and the rule was refused.(v) 

The gravamen, or result of the damages done by the diversion or ob- 
struction of the watercoure, comes lastly to be stated. It is usual to in- 
sert this statement, although there are authorities to shew, that the omis- 
sion of it would not be fatal. As where the plaintiff declared for a di- 
version, and actually left out this part of the pleading. The objection 
was taken, but the Court would not entertain it. For as the act implied a 
tort in itself, the per *quod was necessary to support the action ; it r^ono-i 
only served to aggravate the damages. The allegation was, that I- -I 
the watercourse could not flow to the plaintiff's mill by reason of the 
obstruction, and thus a tort was disclosed which dispensed with the 
further statement, at least, as far as the necessity of it was concerned, 
and especially again, after verdict. Judgment was given for the plain- 
tiff.(to) 



(tt) 6 Price, 1, Griffiths t. Marson. 

[v) 7 Moore, 346, Shears v. Wood, Baron v. Guildford. 

Lord Raym. 102. Richards y. HiU. S. C. 5 Mod. 206. See also 1 Lord 



(v)1] 
HI 
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Other counts, varying the matters charged against the defendant, are 
oommonljintrodaced. For example, there maybe one alleging a general 
diversion of the water, without shewing the means; another for widen- 
ing cuts from the stream, &c. ; and a count for not keeping the banks of 
the river in repair, is said to be proper in order to avoid a risk, namely, 
of not being able shew that the defendant made the cuts or channels 
stated in the first coumt.(x) Perhaps, too there may be a right in the 
defendant to irrigate his fields at certain seasons of the year. It is ad- 
visable to insert a qualification or exception to this efiect in a separate 
count, and care should be taken to preserve the exceptive statement 
throughout the count. 

The above may suffice as an example of the declarations upon this 
subject ; but there are many others, in which the causes of complaint 
and the resulting injuries may be infinitely diversified : to some of these 
the reader is directed in the note.(y) The counts are in many instances 
very special, but must be adapted to the peculiaif circumstances of each 
case, as in the declaration at the suit of a miller against the occupier of 
another mill lower down the stream. The first count set out the damage 
generally ; the second was for keeping the tumbling bay narrower than 
it might have been; a third, wrongfully continuing a mill, injurious to 
the plaintiff, lower down the stream ; the fourth, for erecting three large 
wheels ; the fifth, for keeping one wheel for a certain large admeasure- 
ment. There were other counts for keeping conduits, watergates, &c.(z) 

The declaration stated, that the plaintiff was in possession of a close and 
pond, and that the defendant was possessed of a close used as a private 
P^oQQ-i road, and that the defendants wrongfully *made a sewer, and 
I- -J diverted the water of the pond. It was held, that the plaintiff 
had shewn no special reason, or tenure, why that the allegation concern- 
ing the private road, was surplusage, and the plaintiff was not 'bound to 
establish it in proof. Neither could the defendant, under not guilty, 
take objection to matters of inducement.(a) 

We have just drawn the attention of the reader to a count for keeping 
the banks of the river in repair. In an action against a corporation, for 
not repairing a certain creek, it was objected, why the corporation should 
repair, and it was urged that they were not bound of common right. 
But the Court answered, that an immemorial usage to repair had been 
proved, which shewed an obligation and prescription, and the very con- 
dition and terms of their creation, or charter might have required this 
liability on their parts. (5^ 

Raym. 274. Id. 493, ace. Skin. 65. 1?5| although there seemed at one time to 
have been a different opinion upon this subject. See Palm. 604. 

(x) 2 Chit, on Pleading, 503, note (k). (y) 8 Wentw. 535. 

(«) See 8 Wentw. Index, p. 65. 3 Chitty, 438. 

(a) 1 Bing. N. C. 588, Dukes v. Qostling. 

(b) Cowp. 86, The Mayor of Lynn v. Tumeri In error. 
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So in case for the nonrepair of drains, the declaration alleged that 
it was the defendant's duty, as owner and proprietor, to repair his 
drains adjoining to the plaintiff's dwelling-house. The breach was that 
the defendant wrongfully suffered the drains and sewers to become foul, 
and in bad repair. This was held bad upon general demurrer ; it did 
not allege any ground of liability. The words << owner and proprietor'' 
did not import tiiat the party was occupier, (c) 

It now becomes our duty to mention some of the answers which may 
be given to the complaints above stated in declarations. A declaration in 
case charged the wrongful erection of a mill on a close belonging to the 
plaintiff as reversioner, and that the defendant wrongfully continued the 
building. The pleas were, not guilty, and that the mill was not wrong- 
fully erected mode et forma. The plea of not guilty was held to put in 
issue the fact of the wrongful continuance only; and the same— the 
wrongful erection by a particular person.((f) Mistakes have been some- 
times made by pleading, which, at most, amounted to the general issue 
only, and too much care cannot be had to deny the plaintiffs right in a 
clear and effectual form. The defendant pleaded to an action for divert- 
ing a watercourse, that all the water alluded to sprang in his own ground ; 
that certain pits, mentioned in the declaration, had been there immemo- 
rially for the benefit of the meadows and cattle ; and that the pits being 
choked up with mud, he dug Mother pits, and made dams and r^AfiQ-t 
banks, &c. ; and the defendant then denied that any other ponds I- -■ 
had been obstructed. The plaintiff protesting that this plea amounted to 
the general issue, replied de injuria, concluding with an averment, upon 
which the defendant demurred. And the Court held, that the plea 
amounted in reality to a confession of the plaintiff's action, and that the 
plaintiff could not conveniently take issue on such a plea. The defendant, 
in point of fact, had claimed a right to keep out all the water if he pleased, 
and thus had done no more than plead the general issue, inasmuch 
as if the case had gone to trial, and it had appeared that the defendant 
had this exclusive right, there must have been a nonsuit. The course 
which the defendant should have pursued, ought to have been to deny 
the plaintiff's right, (e) Another thing worthy of observation is, that one 
prescription cannot be pleaded against another without a traverse ; and 
this mistake may be said to be in some respects similiar to that just 
mentioned, since the allegation of such a prescription, without a traverse, 
would be an informal general issue. Thus in a case where the plaintiff 
had set out a title in his declaration, the defendant by his plea set forth 
another prescription for the convenience of watering his cattle, and the 
plaintiff demurred generally. The plea was adjudged to be bad, because 
it neither confessed nor avoided the declaration, nor yet traversed the 
matter alleged there. (/) In this case, also, it was holden by the Court, 
that if, upon the general issue pleaded, it had been proved that the water 



(e) 3 Q. B. 449, Ri 
(<f) 14 L. J., Q. B., 
(«) 1 Wils. 174, Br 



Russell T. Shenton. S. 0. 6 Jar. 1083. 

322, Greenfield r. Edgcombe. 
Brown t. Best (/) Carth. 116, Murgatroid v. Law. 
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did not always ran to the plainiifi's hoofle, bnl thai it was naually dried 
np in the crammer, or drink ap bj the defendant's cattle, the plaintiff 
woald have failed in hia prescription ^(^) whence it foUowSi that the 
greatest aocoracy is requisite in setting forth a presoription.(A) 

Bat in the following case the plea was held not to be argnmentatiTe. 
The plaintiff declared, in case that he was possessed of a mill and wate^ 
coarse, that he enjoyed the water by means of a weir, bat that the defen- 
r*40l1 ^^^^ pnlled down the weir, *and fixed it at a lower height. The 
L -J defendant pleaded, that he and other oooapiers had for twenQr 
years next before the commencement of the salt, enjoyed the right <tf 
moving the weir at pleasare. The plaintiff demarred, alleging for caose 
that this plea was argamentative, and amoanted to the general issae. 
But the Court OYerruled the demurrer ', for the plea gave colour to the 
plaintiff, by admitting a right at the time of the trespass, and it then set 
up a defence not inconsistent with it, by the perfecting of the defendant's 
right at the end of twenty years before action brought The plea was 
also good by way of confession and avoidance. And it was. said, that no 
title under Lord Tenterden's Act could be good at the time of the act 
done, however long the possession might have been.(i) 

Case was brought for digging and widening the channel of a waters 
course. Plea: that the occupiers of a mill had enjoyed a watercourse 
for twenty years, and had scoured and widened in order to continue their 
enjoyment of it. It seems, that this plea would have been bad had it 
stated the right to scour and widen without shewing for what purpose. 
The right of scouring was connected with the right of watercourse, and 
was properly put in issue as an entire claim.(A;) 

However, the rules of pleading in Hil. T. 1834, have worked an altenk 
tion as to the management of the general issue. 

Thus, in actions on the case, the plea of not guilty shall operate as a 
denial only of the breach of duty or wrongful act alleged to have been 
committed by the defendant, and not of thefects stated in the inducement^ 
and no other defence than such denial shall be admissible under that 
plea ; all other pleas in denial shall take issue on some particular matter 
of fact alleged in the declaration. The fallowing is given as an example 

iff) Id. IIY. 

(A) Id. Ibid. An action on the case was brought against the defendant for peiv 
mitting offensive smells to annoy the plaintiff. The defendant pleaded the enjoy- 
ment as of right of a mizen for twenty years on his land near the plaintiff's honse, 
-whereby smells unavoidably arose from the mizen. Verdict for the defendant 
But the plaintiff had judgment, non obstante reredicto. For " there is no claim of 
an easement, unless you make it appear that the offensive smells had been used for 
twenty years to go over the plaintiff's land. The plea may be completely proved 
without estabKshing that right. The nuisance may never have passed beyond the 
limits of the defendant's own land." 10 Ad. k El. 690, Flight v. Thomas. 

(t) 15 M. & Wels. 237, Ward v. Robins. 

{k) 6 0. B. 568. 17 Law J., C. P. 177. S. C. 5 DowL & L. 601, Peter v. Daniel. 
Post, p. 405. 
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unoQggi others. In an action on the oaae for obatnicting a right of way, 
snch plea will operate as a denial of the obstraction only^ and not of the 
plaintiff's right of way ; and, indeed, nnder these rales, all matters in 
confession and avoidance shall be pleaded specially, as in actions of as- 
sumpsit. Therefore, if there be a olum of damages for consequential 
injuries, there mast be a special plea.(Q 

By another rule, in any case in which a defendant shall plead *the 
general issue, intending to give the special matter in evidence by r^^Ao-i 
virtue of any act of Parliament, he must insert in the margin of I- J 
the plea the words " by statute ;" otherwise snch plea will be taken not to 
have been pleaded by virtue of any act of Parliament ; and such memc* 
randum must be inserted in the margin, of the issue and of the nisi prius 
record.(m) 

Where the action was brought for erecting a cesspool and contaminat- 
ing a well thereby, it was held, that << not guilty" would put in issue 
both these subjects of complaint, (n) 

Within the new rules, again, it is not competent to plead a custom for 
owners to make trenches in lands for conveying water for the better work 
of a stannary, and another plea alleging the custom to be so to do upon 
making compensation for any injury done.(o) 

The Court will not allow a special plea and not guilty by statute, 
although the plea raise a defence independent of the statute. It would 
be inconsistent with 4 Ann. c. 16, s. 4, to do BO,{p) 

The plea of not guilty merely puts in issue the fact of the diversion of 
the watercourse, but not the tortious character of the act; therefore, 
where, under such circumstances, the plaintiff merely proved that he had 
erected a grist mill upon the stream within twenty years, and so failed to 
shew his title to the water, the Court directed a verdict to be entered 
for him without damages. In this case also it is observable that the 
pluntiff in his declaration claimed the water as being owner of a mill, 
whereas, had he claimed as owner of the land, the evidence might have 
shewn a user of above twenty years, and although the learned Judge re- 
fused to nonsuit upon this, he would not permit an amendment so as to 
adapt the pleading to the proof. But Patteson, J., afterwards said, 
when the case came before the Court, that he should not have received 
evidence to shew that there was no mill, inasmuch as the plea admitted 
the existence of a mill. The learned Judge at the trial indorsed the facts 



Clegg y. Dearden. S. G. 12 Q. B. 676. 

1 Vict. 4 Bing. N. 0. 816. 3 Nev. 



il) 1*7 L. J.^ Q. B. 233, Clegg y. Dearden. S 

(m) Reg. Gen. Q. B. 0. P. and Exch. T. T. 

P. 381. 4 Mees. & W. 3. 6 D. P. G. 649. 

(n) 9 Mees. k W. 665, Norton y. Scolefield. S. G. 1 Dowl. N. 8. 638. 

(o) 5 Ad. k EI. 827. 1 Nev. k P. 242. 2 Moo. k R. 129, Bastard y. Smith. 
The defendant begins here, although the plaintiff avers his intention to recover 
real damages. 2 Moo. kfL 129. 

ip) 11 Ad. & El. 631. 1 Qale k D. 72. 9 D. P. C. 1033, RoM v. CUfton* 

JuNBy 1868.— S4 
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upon the postea trader 8 ft 4 Wm. 4, c. 42; 8. 24, in order that the 
r«An^l *^^^'^ might give such a jadgment as they shoald see fit.(^) 
L J The defendant; within twenty years after a company had possessed 
themselves of a right to take water under an act of Parliament; sank a 
well and used the water in a manner which the act did not prohibit. 
On the oontrary, the act had reserved to the inhabitants; oocupiers; the 
right to water for necessary uses, and for their cattle. The Court held 
this defence available under not guilty and a plea denying the plaintiff's 
right, (r) 

But; secondly, we proceed to the pleadings in those cases where the 
improper uses of the watercourse itself has occasioned the damage, as by 
diverting it to the injury of another person's property, in which case the 
aggrieved party has a full title to damages. And here we must refer 
back to those decisions which have been cited in a previous pagC; for the 
purpose of shewing the particular injury complained of; it being necessary 
to adopt great strictness in describing the wrong, whatever it may be, 
for which the action is brought. With respect to the continuandO; it is 
customary to allege it in actions on the case; but as trespass is one entire 
act; it seems better to abstain from it in declarations of that sort. And 
there is a case to justify this position. For upon executing a writ of 
inquiry of damages in trespass for digging a hole in the plaintiff's soil, 
whereby his land was overflown, continuing the trespass for nine months, 
it was insisted that evidence might be given of a consequential damage 
after the nine months, as well as in the case of a nuisance which con- 
tinues for nine months, wherC; the cause being removed, the effect never* 
theless continues. But Holt, C. J., would not agree to this, observing, 
that in the case of a nuisance, the damage was the gist of the action ; 
but that in trespass the tort was the material point; and he doubted 
whether an action would lie for the continuance of a trespass as of a 
nuisance. («) 

The same rules relating to declaring upon the possession, apply upon 
these occasions, and upon the same principle, namely, that the defendant 
is a wrong doer.(<) 

In this last case; the plaintiff had brought an action on the case, 
against the defendant; for causing water to flow through the pipes near 
the foundation of the plaintiff's housC; and for neglecting to repair them; 
r 4^4041 ^^ 1>^®^^B of which the water flowed * through; and sapped the 
L J foundation of the house. After a verdict for the plaintiff^ it was 
objected that there was no allegation that the pipes in question were the 
defendants; or that he laid them on the place where the injury occurred; 
and that; therefore, it could not appear that he was either bound to repair 

f^} 2 Ad. k El. 462, Frankam ▼. Earl of Falmoath. S. 0. 4 Ner. k M. 330. 
[rj 16 Law J., N. S. 316, South Shields Waterworks Company ▼. Cookson. 
ft) 12 Mod. 619, The case of the Farmers of Hampstead Water. 
[i) 2 Lord Baym. 1668, Hoare v. Dickinson. 
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them, or responflible for any oonseqnenoes. Bat the Court disallowed 
the objectionB; and affirmed the jadgment.(«) 

The plaintiff deel&red in ease for an obstraotion. The defendant 
pleaded that the plaintiff's tenant onghfc to have impaired a wall, and that 
owing to the neglect of the tenant the wall fell into the wateroonrse, and 
that the defendant, within a reasonable time after notiee, removed the 
obstraction. This plea was held bad for want of shewing an obligation 
upon the tenant to repair merely as terre-tenant. (v) And the defendant 
could not exoQse himself by averring that he repaired as soon as he had 
notice of the injury, because he became liable at the time when the 
injury occurred. So if he had alleged that he repaired as soon as possible 
after the injury.(ir) 

It is a bad plea to allege that the plaintiff himself had abated the nui- 
sance complained of, because damages may be recovered in respect of 
the past injury. (:c) 

The plaintiff sued certain commissioners of sewers for obstructing a 
watercourse where the plaintiff claimed a right of navigation. The de- 
fendant denied the right and the obstruction. Some attempts having in 
vain been made to refer the matter, which lasted four years, the com- 
missioners desired to plead a third plea, which would go to defeat the 
action. But the Court refused this, unless the commissioners would 
renew their prior offer of compensation, and unless the plaintiff should 
refuse the compensation when tendered.(y) 

Unity of possession need not be specially replied.(yy] 

A replication to a plea, which stated a right to a certain watercourse, 
and a practice for twenty years to scour and widen a channel for the 
purpose of enjoying the said watercourse, traversing the right r^^Ac-i 
to the water as well as the right to scour ^and widen, was held L J 
good upon special demurrer, and not bad for duplicity, because the quasi 
prescription in the plea was not severable.(is;) 

A replication to a plea alleging a general right to take sea-weed, that 
every subject had not, nor had the defendant that right, was held bad, 
because it traversed matter of law, or was argumentative and double, as 
tendering two issues of fact.(z«) 



[») 2 Lo 
(v) If it 



Lord Raym. 1568, Hoare v. Dickinson. 

had, whether the plea would have been good. Qwtref 

[to) 1 Q. B. Rep. 766, Bell t. Twentyman. S. 0. 1 Gale k D. 223. 

[x) 2 Mod. 253, Kendrick t. Bartland. S. G. 1 Freem. 230. 

\y) 6 Blng. N. G. 442, Mealey t. Pritchard. S. G. 8 So. 684. 

[^2^ 2 Moo. k R. 244, Glaj y. Tharah. S. G. 9 G. & P. 47. S. P. 4 M. J^ Wels. 
496, Only y. Gardiner. 

(g) 6 G. B. 568. 5 Dowl. k L. 601. 17 Law J., G. P. 177, Peter v. Daniel, ante, 
p. 401. 

(») 1 Ale. k N. 848, Howe v. Stowell. Bat the plea was likewise held bad. 
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[*406] •CHAPTER XIII. 

OF JEVIDENOE. 

It is not necessary to say more^ by way of preface to this Chapter, 
than that we propose to follow the same course of inquiry as in the last; 
that is to say, to detail the evidence necessary upon the trial of indict- 
ments, and then to mention those proofs which declarations and plead- 
ings require, so far as they are connected with the subjects of this Trea- 
tise. 

With respect to witnesses, however, the stat. 3 & 4 Wm. 4, c. 42, s. 
26, ordained, that witnesses interested solely on account of the verdict 
should be admissible, provided, by sect. 27, that the name of the witness 
be indorsed on the hack of the record. This statute was considered not 
to help a person called on the part of the plaintiff, who admitted on the 
voir dire, that she had been a joint owner in fee with the plaintiff of a 
house in respect of which a certain right to wat«r was claimed. The in- 
dorsement of her name on the record would make no difference.(a) 

So before the stat. 6 & 7 Yict. o. 85, certain borough freeholders, who 
claimed common of fishery, had agreed mutually to support each other 
in bearing the expenses of defending any prosecution agunst them for 
fishing in their common of fishery. It was held, that a commoner sub- 
scribing the agreement was a competent witness, the word ^' prosecution'^ 
meaning criminal proceedings only. (6) 

But now by 6 & 7 Yict. c. 85, no witness is to be excluded from 
giving evidence on account of any incapacity either from crime or in- 
ttrevt. 

Wreck was claimed by grant and prescription. The answer of certain 
r*4071 ^^^^^ ^^ ^ manor, stating that the lord was entitled *to wreck, 
>- -I was held inadmissible as evidence, for although they might have 
been called jurors, they had no particular means of knowledge, and their 
declarations could, therefore, have no more weight than those of other 
persons, (e) 

The jury cannot infer custom and prescription from the same evi- 
dence.(c^ Enjoyment of a profit i prendre by the owners and occupiers 

[a) 6 G. ft P. 670, Steers v. Garwardine. 

A) 4 Q. B. 419, Rawlins t. Jenkins. S. G. Dav. k M. 219. 



U) 1 Gr., tf . k B. 495, Talbot ▼. Lewis. 
id) Ad. A" " " 



k El. 5 Ney. k tf. 308, Blewett v. Tregoning. Whether a cnstomafy 
and prescriptiTe right may exist in respect of the same land, if each be proved by 
proper evidence. Qwxrtf 
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of a pariionlar estate daring living memoiyi without any evidenoe of user 
or non-nser at any antecedent period, is evidence of a prescription, bat 
will not support the plea of a lost grant. To support such a plea, some 
evidenoe must be given tending to refer the commencement of the user to 
the period of the supposed grant, (e) 

In indictments for obstructions of navigable rivers, the particular nui- 
sance is set out; and issue being commonly joined upon not guilty, it 
becomes the duty of the prosecutor to prove the allegations which he has 
made. Upon proof that the mischief has been done upon a navigable 
river, and of the nuisance complained of, the defendant must give some 
reason for his acts; as, that he was employed in repairing the banks of 
the river, or cleansing the stream, &c. In default of any evidence to 
counteract the prosecutor's proof, the defendant will, of course, be con- 
victed. 

Very slight testimony will suffice to shew the general user of thd great 
rivers; and with respect to the Thames, Mr. Justice Chappie observed, 
upon one occasion, that the Court would take notice of that river.r/j 
More particular evidence certainly becomes necessary when the user nag 
been less frequent ; but as the public right in rivers will be further con- 
sidered when we come to speak of the proof necessary to establish pleas 
of that nature, and as the testimony is the same upon both occasions, the 
consideration of it shall be postponed a little, for the sake of brevity. 

It was said in one case, by Holt, C. J., that any thing which aggra- 
vated the fact of the obstruction might be given in evidence, although 
not directly to the issue, as, the taking of money to let people pass, which 
was the complaint then before him. It had been excepted to a witness 
in the same case, that he had contributed to carry on the suit, and that 
the public nuisance affected him also as a private nuisance; but the Chief 
^Justice said, that these objections could not prevail against his r^^/vo-i 
eompetency.(^) L J 

Trespass was brought for an interference with the sea beach. The 
/. t. q, was described as part of the beach lying between high and low 
water mark. The abuttals were set out as being landwards towards the 
north, or by sides particalarly mentioned. But it appeared that these 
abuttals were not immediately contiguous to the I. i. q. There inter- 
vened a waste strip of shingle, no part of the sea beach. It was held, 
that the abuttals were not proved. (A) 

The observations which we have made respecting obstructions to navi- 
gation, apply in a great measure to the subject of evidence upon indict- 
ments for disturbing public fisheries. 

(e) M. Ibid. (/) Andr. 160. 

(g) 12 Mod. 615, B«i ▼. Clark. 

(A) 1 Q. B. 439, Webber t. Richards. S. G. 1 Qale & D. 114. 
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The inierrnption cannot be created by taking the fish, because the pri* 
Tilege is general ;(t) bnt wilfal obstmetions maybe raised/ or damage 
committed to the prejudice of parties who are exercising a lawful nser of 
a public right : and in such a ease, evidence similar to that required con- 
cerning hindrance to navigation, namely, evidence of the public fishery, 
and of the particular annoyance complained of in the indictment, should 
be tendered. 

The offence of taking fish from private enclosed waters, is now punish- 
able as a misdemeanor, under the Larceny Act, instead of a felony as 
formerly; and it is necessary to give such evidence as will as nearly as 
possible satisfy the words of the statute. The place where the offence 
has been committed must appear to have been a fishery adjoining or 
belonging to the dwelling-house of the owner of the water, or of some 
person having a right of fishery there. It therefore becomes proper to 
prove that the fishery in question corresponds with the description given 
by the act of Parliament, and that set out in the indictment; and such a 
taking should be shewn, either by actual or presumptive evidence, as 
would satisfy a jury, if the offence were felony. The fact of the defend- 
ant being found engaged in taking the fish without license, is, of course, 
the best proof which can be obtained, but any other testimony which 
would connect him with an unlawful seiaure or possession of the fish, 
would be sufficient for the consideration of a jury. 

Some slight evidence of non-consent by the owner should be given. 
TMOOl ^^^ ^^^ owner himself need not be called : the absence *of con- 
L J sent may be proved by his agent^ or it may be inferred from cir- 
cumstance6.(^) 

The taking of oysters is a larceny. In this case it is only needful to 
observe, that a felonious taking of the oysters must be shewn ; that the 
property of the oyster bed from whence the fish have been taken must 
appear to be in the proprietor, or in some other person ; and, moreover, 
as the statute designates the oyster bed as one sufficiently marked out or 
known aa private property, it would be desirable to give in evidence the 
distinguishing marks of the bed mentioned in the indictment. (f) 

In cases which call for a summary conviction before a magistrate, 
according to the provisions of the clause which forbids the illegal taking 
of fish, the private right of fishery should be established, together with 
the improper invasion of that right. The same kind of evidence pre- 
sents itself when it is found necessary to punish persons angling without 
leave in the day time. 

(i) Except at particular seasons, and then the offence of taking fish is specially 
regulated and punished under particular acts of Parliament. 

(k) See Moo. G. C. 354, R. y. Allen, to., as to the necessity of calling the owner, 
orerruling 2 Gamp. 654, B. y. Regen. 

(Q See Archibold'8 Griminal Pleading and Evidence, 2nd ed. p. 151. 
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itlj, npcn the trial of an indictment for breaking down the dam or 
1 of a fish pond, after proving the ownership of the property stated 
indictment, the proprietor must show that die defendant committed 
t charged against him. And it is not necessary to adduce proof 
)res8 malice against the owner, since the very fact of pulling down 
im is sufficient to enable the Court and jury to draw an inference 
lice, so as to satisfy the word << maliciously/' as stated in the 
ment.(m) 

.h respect to evidence upon indictments concerning the burning of 
it is, for the most part, similar to that adduced generally in cases 
on. The felonious mischief, and the property in the mill must be 
i, and the situation of the mill must be shewn according to the 
ption of it in the indictment 3 and then the prisoner's guilt must 
certained by further testimony. Something, however, should be 
ht forward to satisfy the jury that the burning has been wilful ; 
mere accidental conflagration will not constitute this o£fenoe. Cir- 
antial evidence will, nevertheless, be sufficient for the above pur- 
n) Then, again, upon the trial of persons charged with riotously 
ishing a mill, or beginning so to do, it should be proved, that 
risoner, with others, making altogether three at the least, were 
bled in a riotous and ^tumultuous manner at the particular r-^^-, ry, 
mentioned in the indictment, and that they then did the ^ -' 
complained of, being either the perpetrators themselves, or pre- 
uding and abetting the deed.(o) 

.th regard to other offences on the subject of mills, it should seem, 

k miller may be indicted for delivering bad corn in the room of good 

I he has received under the following circumstances, which must be 

Bed on the record, and established by evidence. It must be proved, 

he defendant has been in possession of an ancient mill, to which 

eighbouring inhabitants, or tenants of a manor, or others, have^ 

'ime immemorial, been accustomed to resort for the purpose of hav- 

heir corn ground, thus showing the defendant in possession of 

i mill, or one of that description. Having thus laid a foundation 

sisting upon his responsibility, by giving such evidence as will 

to the Court that the resiants or tenants are compellable to use the 

\e offence, committed as it were, by means of a false token, is 

ved, namely the delivery of the good com in the first instance, 

f iHkAc Mv.jg had to prove the parcels accurately)) and the redelivery of 

an inferior kind of grain; or part of the same in an adulterated state. 

Such evidence would, probably, be available to procure a conviction for 

such an act of dishonesty. (^) 

im) See Farrington's case, 1 Barn's Jastice, by Ghetwynd, p. 418. 
n) See on this subject, Archbold, pp. 205, 206, &c. 
io) See Archbold,p. 216. 
p) See ante, pp. 1*73. 371. As to the evidence on a forcible entry. See Arch- 
d, pp. 386—390. 
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The evidence applicable to indiotments for obstracting public water- 
ooturses, seems to be nearly allied to that which we haye already men- 
tioned concerning navigation. The public user of the pond^ or stream, 
whatever it may be, must be brought forward, and then the obstruction 
complained of, together with the fact that it was occasioned by the defen- 
dant. 

Actions for obstructing a public right of pas6agef)ver a river, it has 
been said, are not common, because a particular damage must be shewn 
to sustain such suits. If, however, such an injury be individually suf* 
fered, an action will undoubtedly lie. It is absolutely necessary to fix 
upon the proper person to be sued, and to show that either he, or some 
one for whose acts he is responsible, has occasioned the mischief; the 
public use of the river must be shewn ; and, lastly, the peculiar damage 
which the plaintiff has sustained by reason of the obstruction. 

A few observations may be aptly subjoined here on the evidence which 
is required to prove that a river is navigable, together with certain mat- 
ters which may be alleged in answer to such proof. 

r*4111 *^^^ flow and reflow of the sea is prima facie evidence that a 
^ -' river is navigable, and may be said to be strong evidence for that 
purpose.(^) And a general and uninterrupted user by the public, for 
some time, affords conclusive proof of the universal right. But although 
the flux and reflux establishes a fair ground of presumption, it is by no 
means conclusive, for the opposite party may have recourse to various de- 
fences in order to rebut this plausible proof. Thus, an action on the 
case was brought for obstructing the plaintiff's barges in Rainham Creek. 
An user with certain boats was shewn, and it was also found that parties 
of pleasure had been known to sail up the creek, and that boats had come 
with persons who had cut reeds along the banks of the creek. The de- 
fendants proved, that they had bought their premises for a large sum, 
which premises were conveyed to them by the description of Rainham 
Wharf and Greek, that the creek had not been navigable until it had been 
made so by the defendants' predecessors at considerable expense, and that 
they had received wharfage and tolls for navigating the creek from the 
owners of vessels frequenting the wharf which they had erected there, and 
also from the plaintiff himself. The jury found for the plaintiff. A new 
trial was then moved for, and although the Court refused to disturb the 
verdict, Lord Chief Justice Gibbs said, that the flowing of the tide, though 
not absolutely inconsistent with a right of private property in the creek, 
was strong prima facie evidence of a navigable river.(rj So that it clear- 
ly appears from hence, that an answer of exclasive property may be set 
up in opposition to the evidence of flux and reflux. And it was said again 
by Oibbs, C. J., in the case last mentioned, that the cutting of reeds was 
a very strong act indeed ; and that should a person wish to protect his 

(q) 6 Taant. 705, MUes v. Rose. 1 Harsh. 313, S. 0. (r) Id. Ibid. 
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exdnsire possession, he must keep up the eyidenee of his right bj gaard-> 
iDg it against intnider8.(«) The defendant's counsel in this case raised 
another diffionlty, namely, that the judgment would bind the right of the 
defendants for ever. But the Court, while they admitted that the judg* 
ment would be evidence, and strong evidence too, declared, that it would 
not be conclusive evidence, and that they had so determined it in a water- 
course cause thirty years 8ince.(A The losing party, however, would be 
bound to adduce better evidence m support of the right, or the judgment 
could not be considered less than conolusive.(tt) And if a verdict were 
obtained by a defendant, he might plead it by way of estoppel, and so 
succeed absolutely.(v) 

*We have also seen, that an exclusive right of fishery may be r^^-i n-i 
prescribed for by an individual against the public. Usage is the L -■ 
strongest evidence which can be adduced upon those occasions, whether 
it be relied on by the public, or by the individual. In the following case 
an ancient usage was presumed from the circumstance of an uninterrupt- 
ed enjoyment, and it was, moreover, held to be elucidatory of the terms 
of a grant, which might, otherwise, have been doubtful without such an 
exercise of the privilege. An action of trespass was brought quare clau- 
sum fregit. Amongst other things, a public right of fishery was pleaded. 
It appeared, that the plaintiff was the proprietor of Brownsea Island, that 
those from whom he claimed had had a grant of wreck in 1154, from 
Henry II., which had been confirmed in the reign of Henry YIII. by in- 
spezimus. At the extremity of the island is the Bay of St. Andrews, 
which at low water displays an expanse of mud, intersected by a kind of 
lake. There appeared to be about three or four feet of water in this lake 
at low tide, and about the same depth over the adjacent mud at high tide. 
About forty years since, an embankment had been constructed at a great 
expense across the chord of St. Andrew's Bay, with the view of reclaim- 
ing the mud. In doing this, the sea weed, mud, and gravel within the 
bank, had been frequently made use of. The bay was about a mile and 
and a half from Poole, and in full view of the town; but no opposition 
was made to this undertaking. The bank was subsequently broken in 
upon by the sea at high tide, in consequence of a storm. The bay was, 
nevertheless, treated as exclusive property, no fisherman or other person 
being permitted to enter there without consent. Thus, assertion of pro- 
perty, and acquiescence in that claim, were proved ; and it was further 
admitted, that this bay formed no part of the Harbour of Poole, and that 
vessels of burthen could not float there. The defendant's evidence was, 
that two grants had been made by the Crown of the locus in quo, for a 
limited number of years, which had expired; (the grantor in the latter 
case having covenanted to endeavour to reclaim and bring the ground 
into cultivation within seven years) ; moreover, that the place had been 
commonly fished on, and in defiance of the assertion of property. This 
evidence, however, not being satisfactorily established, the jury found for 

(t) Id. Y06. 1 Marsh. 315. (t) 6 Tannt. 706. (u) 1 BCanh. 315. 

(v) 2 B. & A. 668. 
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the plaintiff. The Oonrt haTiag heard the argmnenta in aappoii of, and 
against a new trial; were of opinion that the verdict ooght to standi 
Trne it was, that the evidence of the plaintiff's assertion of right had been 
very strong, bnt still his supposed title might not have amounted to more 
than usurpation, if it had been shewn that the public had had the loooa 
in quo before the making of the embankment forty years since. But the 
VM'i ^1 ™^®"^ usage of forty years was evidence from whence it *might 
L J be presumed, that the same course had been pursued in eariier 
times, nothing having appeared to the contrary.(io) In this last case Mr. 
Justice Bichardson quoted the evidences mentioned by Lord Hale aa ap- 
plicable to a right similar to the present, and observed, that most of them 
existed in favour of the then plaintiff. These were << constant and usual 
fetching of gravel and sea weed and sea sand, between the high water 
and low water marks, and licensing others so to do ; inclosing an embank- 
ing against the sea, and enjoyment of what is so inned ; enjoyment of 
wrecks happening upon the sand."(a;)(^) 

Upon a question concemiug an alleged nuisance in Portsmouth Har- 
bour, the defendants relied upon a title to the soil as derived from a grant 
by letters patent of King Charles I., for the purpose of reclaiming land 
from the sea. The purposes of the grant had not been fulfilled. In 1784, 
after notice from the Crown that the right of the defendants would be 
disputed they made the erections which were the subjects of the informa- 
tion. There was much contradictory evidence on the question of nui- 
sance. But the Court of Exchequer decided that the nonuser of the de- 
fendants under this grant, precluded them from seeking to avail them- 
selves of it at that late period, and a decree was made that the building 
should be abated. («) The decision being appealed from, Lord Eldon de. 
clared, that there had been no sufficient possession on the part of the de- 
fendants, for the Crown had remained in possession for one hundred and 
fifty years, and thus a presumption arose against its own grant. Had 
rM141 ^^^^® ^^^ ^^ adverse title for sixty years against the Crown, it 
I- J would have been enough ; but here no ^greater length of time 



(w) 2 B. & B. 403, Chad, Bart. y. Tilsed. 



Hale de Port Maris, pt. 1, c. 6, p. 27, cited 2 B. & B. 409 ; and see Id. 667, 
Gray ▼. Bond. 

(y) In an action of trespass for making an embankment, an engineer was allowed 
to show from his own experiments, the effects of natural causes upon that harbour, 
and also on others similariy situated, and also to give his opinion, that the removal of 
the embankment would not restore the harbour. (Phil, on Et. 4th ed. p. 299, Folkes 
T. Chad. S. G. referred to by Buller, J., 4 T. R. 498, bj the title of the Wells Har- 
bour case. S. C. 3 Doug. 167). The evidence of usage must, however, it should 
seem, be confined to the particular place, for where evidence of acts of ownership 
by the proprietor of a navigation upon different parts of a bank adjoiniug to new 
channels, was admitted to shew his right to the soil of another bank, which was 
in dispute, three Judges were of opinion, that it was improperly received. ( Abbotty 
G. J., doubting). The ground of their decision was, because no preliminary evi- 
dence had been adduced to shew that the whole line of the bank had ever been 
one property, belonging to one person, or held under one title, before the existence 
of the navigation. (1 B. ft G. 205, Hollis v. Goldfinch. S G. 2 D. ft R. 316). 

(z) 2 Anstr. 605, Attorney General r. Richards. 
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than nineteen or twenty years could be shewn on that behalf. The deeree 
aflGinned^ on the ground of nonnser only.(a) 



We haye seen in a former Chapter, that the subject may trayerse an 
inqnisition in all cases where property is fonnd in the Crown, bnt that 
a prima facie case must be made out by the indiyidual for that purpose. 
The following eyidenoe was held to establish such a case. The jury found 
that the land in question had in times past been coyered by the sea, but 
that it had been for some years derelict ; that the land had eyer since been 
unoccupied, but that the herbage had been eaten by the cattle and sheep 
MoDging to the different tenants or occupiers of land situate within the 
said sea mark, &c. This was the finding. Lord Gwydir, who applied to 
trayerse the inquisition by petition, made an affidayit, declaring, that the 
lands in question were parcel of his manor, and that the tenants of the 
manor had for a great length of time enjoyed rights of common upon the 
lands. This, said the Vice Chancellor, was not only a prima facie title, 
bat a title not expressly negatiyed by the finding of the jury. The land 
might formerly haye been within the high and law water mark, and those 
under whom Lord Gwydir claimed might haye acquired a title by grant 
from the Crown. It might haye been recoyered from the sea by gradual 
allnyion, and thus haye become part of the manor, the Crown being only 
entitled to new land which has become derelict. (6) 

Now that we haye mentioned wreck, it may not bo improper to insert 
a case here which occurred on that subject, and which established the 
principle so often contended for, and which is yery consistent with reason 
and good sense, namely, that usage is the best eyidence to rely upon be- 
fore a jury. In troyer for a sloop, the plaintiff claimed, by prescription, 
all wreck of the sea thrown upon his manor, and shewed, that the lords 
of the manor had taken and enjoyed wreck thrown there, since 1663, 
until the time of bringing the action, being ninety-two years. The de- 
fendant claimed, on behalf of the Duke of Norfolk, aU wreck within the 
rape, barony, or honour of Bramber, in Sussex, and it was found, that the 
plaintiff's manor lay within that rape, &c« The defendant also produced 
records, by which it appeared, that wreck had been claimed in Eyre in 
former times, in respect, amongst others, of the plaintiff's manor, and 
that those claims had been disallowed. A judgment in trespass also^ 
four hundred years back, was produced, in which the defendants appeared 
to *haye been found guilty of taking and carrying away diyers p, . ^ ^.^ 
quantities of goods cast by the sea upon the land at seyeral places, >- -I 
amongst which the plaintiff's manor was mentioned. It was then urged 
for the defendant, that these three records established this point, that the 
plaintiff's usage must haye commenced subsequently to the reign of Rich. 
L, and so within time of memory, and thus his supposed prescription fell 
to the ground as a necessary result. But Mr. Justice Wilmot, who tried 
the cause, considered that these records were not condusiye, but only 
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Dow. 316, Parmeter t. The Attorney General. 
Madd. 281, Bz parte Lord Gwydir and another. 
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eyidenoe for the jarj ; and damages to the amoant of 60L weie awarded 
to the plaintiff. And the role for a new trial was afterwards disoharged, 
some of the Judges doubting whether the reeords were evidence in any 
waj; but all agreeing, that the usage proved for the plaintiff, was mnoJi 
the stronger proof; and judgment was aocordinglj given for the plain- 
tiff.(c) 

In order to support a prescriptive tide to wreck, it was proposed to 
nse parol evidence. But it appeared that the /. t. q» where the wreck 
was claimed had been in the Grown as lately as in the time of Charles L, 
and hence the Court said that a jury could not infer that it was in them 
under whom the party claimed within time of memory.(d) 

In an action brought some years since for firing at wild fowl on an 
open creek, so as to disturb the plaintiff's decoy, the following evidence 
was given. First the plaintiff's right to the decoy was proved, and it 
appeared, probably on the cross-examination, that the defendant made a 
livelihood by shooting at wild fowl on the water, and that he had a 
license from the Admiralty, for fishing and coasting along the shores of 
Essex. The decoy was situated on one of the salt creeks of that county^ 
called the Blackwater River, and the tide ebbed and flowed there. The 
disturbance made by the defendant was then proved, and it was shewUi 
that he had fired so as to occasion the flight of several of the fowl from the 
decoy, but it did not appear that he had fired into the decoy. This evi- 
dence having been left to the jury as proof of a wilful disturbance of the 
plaintiff's decoy, and the jury having found for the plaintiff, the Court 
held, that the course pursued by the Judge in that respect was proper, 
and they refused a rule to set aside the verdict.(e) 

r^A'i^l Having now mentioned the evidence necessary in actions for 
L -I "obstructing navigation, and also the ordinary proof requisite to 
shew a public right in navigable rivers, which led us to wander, as it 
were, for a moment, and to glance at private rights, as prescriptions to 
exclude the King's subjects from particular parts of rivers, wrecks, and 
decoy ponds, we will now return, for a short time, to evidence of the 
same nature with that at the commencement of the Chapter. 



First, as to the recovery of port duties. 



Here, in an avowry justifying the taking of goods, it is proper to 
prove the custom to repair the port, and then to shew that something 
(such as a toll of so much per chaldron for coals)^/} has been taken in 
respect of the repairs ; and afterwards to connect the plaintiff in replevin 

le) 2 Wils. 28, Biddulph, Esq. t. Ather. 

{d) 2 M. & P. 626, Alcock v. Cooke. The dachj of Lancaster seal has the same 
incidents as a grant from the Grown, S. G. 
(e) 11 East, 571, Garrington v. Taylor. 
(/) 1 Lord Raym. 384. 
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die tnasaotioii, by brinj^ng witnesses to state the oiroamstaDces 
under which the liability arose whioh ooeasioned the making of the dis- 
tress. Bnt it need not be shewn that the port is in repair, becanse the 
consideration is not the aetaal repairing, but the obligation to keep up 
the port for the pnblio conyenience.(^) 

And it is farther observable, that the port itself implies a oonsidera- 
don. although it is of course necessary to shew the duty which is claimed, 
in order to adduce the further testimony of an omission or refusal to pay 
it.(A) 

The same rules will, it seems, apply to the case of assumpsit for the 
non-payment of these dues. 

If the jury find a toll to be unreasonable, the plaintiff cannot have a 
verdict for a less amount which the jury may find to be rea8onable.(i j 

The evidence in actions for calls upon navigation shares being the 
same as in other actions respecting calls in general, it does not belong to 
this Treatise to enter into that subject more particularly. But it is de- 
sirable, nevertheless, to mention a case in which the register book of the 
Bristol Canal Company was held to be admissible. The action was debt 
to recover from the defendant, as one of the proprietors of the Bristol 
and Taunton Navigation, 270Z. in respect of twenty-seven shares in that 
navigation, for a call made, at the rate of 10^. per share. The act of 
Parliament incorporating the company was produced, ^and the r^A-iji 
defendant's name appeared in it as one of the original proprietors. ^ -^ 
His name also appeared upon the register book as the proprietor of twenty- 
seven shares. The book was made up by the treasurer, and the corpora- 
lion seal affixed to it; but the original paper, subscribed by the defend- 
ant himself, was not admitted in evidence for want of a stamp. Lord 
EUenborough thought that the plaintiff might recover in respect of one 
share, because the defendant's name appeared in the act of Parliament ; 
but he doubted whether the register book could be given in evidence to 
shew the further property in twenty-six shares ; and a verdict was taken 
for the plaintiff for 101. only, with leave to move to enter it for 270^. 
The rule being accordingly obtained, and cause shewn against it, the act 
of Parliament was referred to. By the 100th section, (A;) it was provided, 
that on the trial of any action against the owners of shares in the canal, 
it should only be necessary to prove that the defendant, at the time of 
making the call, was a proprietor of the share } and that the call was in 
fact made, and that due notice according to the act was given. The 
section went on to declare, that the production by the principal clerk, or 
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Id. 386, per Holt, G. J. 

See also apon this subject of Evidence, 11 Gl. ft F. 690, Stockton and Dar- 
lington Rftilway Company t. Barrett. S. G. 7 Man. k Or. 870. 8 Sc. N. R. 641. 
[i) 4 Q. B. 043, Bmne t. Thompson. S. G. Day. k M. 221. 
;) 51 G. 3, c. 60. (local act). 
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other officer of the compaDy, of the regieter hook, and of the miontaa of 
the prooeediDgB of the oommittee of management^ Ao., should be siifi- 
ment evidence. Lord Ellenboroogh then said, that it was clear that the 
register book onght to have been admitted as evidence of the defendant's 
property in the shareS; and the rule to increase the verdict was made 
abBolute.0 

No proof can be more satisfactory to establish a public right of fishing, 
than an uninterrupted user by the people at large. And it should seem, 
that a prima facie case of public fishery would be made out, by shewing 
the locus in quo to be a navigable river, where the tide flows and refiows. 
Thus, by Hale, C. J., << In case of a river that flows and reflows, and is 
an arm of the sea, there prima facie it (the fishing) is common to all ; 
and if any will appropriate a privilege to himself, the proof lieth on his 
side."(m) 

The evidence, therefore, which would be commonly adduced upon such 
occasions would mainly come from the plaintiff. The plaintiff brings his 
action of trespass, the defendant justifies by virtue of a public right, and 
then the plaintiff sets out his title by prescription, or otherwise to an 
r*i1 Rl ®^^^°B^^^ privilege. *This right to exclude the public he accord- 
L J ingly proves, by bringing forward as many witnesses as possible 
to testify the assertion of his right, and the resistance which he has 
always made to the public user. 

Now that we are upon the subject of public fisheries, it will be recol- 
lected, that bounties to certain ships returning to England with the 
greatest quantity of oil and head matter, have been mentioned. One of 
the conditions which gave a title to the bounties was, that the vessel 
should carry an apprentice for every fifty tons, that he should be on 
board at the fitting, cleaning, and sailing of the ship, and should continue 
during the voyage, unless in the case of desertion, the fulfilment of the 
condition to be verified on the oath of the master, mate, and two of the 
mariners. 

The plaintiffs sued the Commissioners of the Customs for bounties. 
To shew the compliance of the owners with the above requisitions, the 
muster-roll of the vessel, at the time of clearing, and at her return, were 
put in. In these the number of five apprentices appeared, the ship 
carrying two hundred and ninety-five tons ; and at the return, one was 
marked << dead,'' and another " deserted." The muster-rolls were duly 
verified. 

It was objected, that this evidence was insufficient, because a consider* 
able interval might have elapsed between the clearing of the vessel and 

(l) 1 M. A S. 669, The Bristol and Taunton Navigation Canal Oompany v. 
Amos, 
(m) 1 Mod. 105, Lord Fitzwalter'B case. 
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her Bailing, and the apprentices might have died or deseiied during that 
9paee of time. To this, however, it was answered, that the affidavit was 
prepared by the officer of the Gastoma at the port from whence the vessel 
Bailed, and where she arrived ; and that it was not competent for the de- 
fendants to object to an informality, arising from one of their own offi- 
cers. Lord Kenyon upon this ruled the evidence to be sufficient, and 
that it would satisfy the act of Parliament. There was a flEur infer- 
ence, that the vessel had carried out the proper number of apprentices, 
and he would not presume the death or desertion alluded to between the 
time of the ship's clearing and sailing. The plaintiffs recovered a ver- 
dict.(n) 

We have already seen, that there are four kinds of private fisheries, 
namely, a several fishery, a free, a common of fishery, and a fishery in 
gross. Bespecting the evidence necessary to shew the existence of a 
several fishery, it has been frequently *said, that the ownership r^4-iQ-| 
of the soil is evidence prima facie of a right to this exclusive en- ^ -■ 
joyment.(o) Supposing that the defendant should plead liberum tene- 
mentum to a declaration for disturbing such a fishery, which has been 
held to be a good answer, the plaintiff would, probably, join issue, and 
the ownership of the soil would be then the chief matter in dispute. 
However, if the plaintiff have only one count in his declaration, and that 
ft count for a several fishery, a circumstance extremely unlikely, and he 
were to reply specially to the defendant's plea of liberum tenementum, 
that he, the plaintiff, had an exclusive right in the locus in quo, and it 
were to appear, either on the record or in evidence, that the right w^ 
claimed independently of the soil, the difficult and perplexed question 
how far a several fishery could be said to exist without the soil, would 
arise. Countii for a free and a common of fishery are usually introduced, 
and thus the mischief is evaded. 

The title to a free fishery, by which we generally understand that the 
soil is in another person, and that the grantee or grantees of the fishery 
enjoy the privilege in common with the grantor, is proved by shewing an 
user from time immemorial, or a grant. The prescriptive right thus es- 
tablished, induces the presumption of a grant, and the deed is evidence 
of itself to manifest the intention of the maker of it 

A common of fishery, like to other commons, is shewn by the testi- 
mony of old witnesses, who can speak to the taking of the profits of the 
vraste by the commoners, as far back as the time of living memony. It 
is to be presumed, unless the contrary should appear, that the fish have 
been consumed by the commoner at his own home, or that they have 
been used according to the custom of the manor ; and, indeed, evidence 
to the contrary of this would not be available to defeat the commoner^s 
action, however it might affect him upon another occasion. If the claim 

In) I Esp. 246, Lacon and others t. Hooper. 
. (o) See 1 Mod. 105, Stark, on Er. pt. 4, p. 16 
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be for a oommon of pisoary in groBB, Ae deed nnsfc^ of ooaraei be pnn 
dueed ; and some eTidenoe of oaer abonld be brought forward, in order 
to preclude the poeeibilitj of presuming a sorrender of the grant, if it 
be very old. 

In a case of fishery, a doeament prodaoed from the Dnehy Office of 
Lancaster, purporting to be a snnrey of the manor in 88 Elii. by the 
depaty sarveyor of the dnchy, and whilst the manor belonged to ihe 
duchy, was rejected, whether as reputation, or made under public author- 
ity, although the survey had been founded on the presentment of the 
r«4.201 ^"^^^^ ^^ ^^® manor *at a Court of Surrey, and Queen Eliia- 
1- J beth had paid the ezpenses.(p) 

It is easy to collect^from the fnregoing obaenrations upon a oommon in 
gross, that if a right of this sort be claimed in gross, not being a oom- 
monable right, the deed confirming the title (and there must be a deed) 
should be produced. If the permission to fish be by grant, the better 
way seems to be to plead a license, and to give in evidenee the leave thus 
obtained. 

Lastly, should a deed be brought forward an any occasion in which 
the owner of the land may appear to have granted a fishery in his soil 
exclusively of himself and all others, but at the same time reserving 
the land, and this not by way of lease, but absolutely, it should seem, 
that the deed would be evidence of a grant of fishery in gross, notwith- 
sianding the objections which have been raised against the existence of 
an exclusive fishery without the soiL 

By analogy to the fact that it is not necessary to prove an actual tak- 
ing of fish in order to support an action for disturbing a fi8hery,(^) it 
may be safely alleged, that the act of fishing is sufficient to shew an as- 
sertion of a right, without proof of the catching of any fish. The invasion 
of the right in possession, if overlooked becomes in time either strong 
evidence in favour of a wrong doer, or it operates to shew that the party 
thus intruded upon must have been indifferent on the subject of his 
rights. 

In an action of trespass upon the plaintiff's oyster fishery, the defend- 
ant pleaded, 1, the general issue ; then, 2, a public right of fishery, and 
the plaintiff replied a prescription to have the sole, several, and exclusive 
liberty to take oysters upon the said fishery. The plaintiff put in an 
inquisitio post mortem, and other documents from the Tower, to shew 
the antiquity of his fishery, and also that it had been parcel of the manor 
of B. He also gave in evidence three judgments in trespass, and then 
offered licenses appearing on the Court rolls, and bearing date from 1661 
downwards, till the end of the 17th century, whereby the lords of the 



( 



p) 7 Ad. A Bl. 617, Evans r. Taylor. S. C. 3 Nev. A P. 174. 
q) 1 Wms. Saand. 346 (b), Patrick v. Qreenwaj. 
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manor had, in consideration of certain rente, granted the liberty of fish- 
ing and dredging for oysters. It was objected by the defendant's coun- 
sel, the- payment of these rents, ought to be shewn in addition, either 
by the bailiff's account or otherwise ; but Mr. Justice Heath declared, 
that he could not distinguish these licenses- from old leases, which were 
*always received in evidence in favour of persons claiming under r^^^i -■ 
the lessors. And the learned Judge thought, also, that payment 1* J 
mnst be presumed under licenses of so ancient a date, for that it could 
not be reasonable to suppose that evidence of such payment had been 
preserved. However, the learned Judge added that to give any weight 
to these licenses, payments made in latter times, under licenses of the 
same kind, must be shewn, or that the lords of the manor had exercised 
other acts of ownership over the fishery, which had been acquiesced in. 
A regular set of leases, or agreements for leases, of the oyster fishery, 
were then produced, and it appeared that rent had been paid under these 
for forty years past. Evidence was likewise adduced to shew that stran- 
gers when they approached within the limits of the fishery, had always 
been driven off by a watchman stationed for the purpose.(a) 

• The following evidence successfully given on behalf of the defendant, 
upon an information against the farmer of Lord Barclay, for attempting 
to exolade the Crown from about three hundred acres of derelict land in 
Gloucestershire. The plea was not guilty, and the defendant proposed 
to prove, that the lords of the manors adjacent to the Severn, particu- 
larly those of the Barclay Manor, (to which it was contended this dere- 
lict land appertained); had been accustomed to claim all royal fish taken 
within the river opposite to their manor usque filum aqua ; that these 
lords had the sole right of salmon fishing; that they had all wrecks cast 
between high and low water mark; that the lands of the adjacent manors 
had ancient rocks or fishing places, and wears, within the channel ; that 
they had from time to time granted these fishing places, some by lease, 
some by copy of Court roll, by the names of rocks, &c., and had received 
rents for the same ; that the manors on either side of the Severn were 
bounded one against another by the filum aquse, according to common 
tradition and reputation ; and lastly, that the increases, happening by the 
reliction of the river, were constantly enjoyed by the lords adjacent. 

Before, however, the half of this evidence had been elicited, the de- 
fendant was urged by the Court and the King's Attorney General to 
withdraw a juror, the title to the land in question appearing so clear on 
the defendant's side. This, after some reluctance, was done accordingly, 
and the issue was acquiesced in by the Crown for ever afterwards. («) 

In cases of suits or services due by inhabitants and other 'per- r«40Qn 
sons to mills, the plaintiff proves his possession of the com mill, ^ -> 
if it be not admitted, and then gives evidence of the custom, according to 
the particular fjActs, which obliges certain persons to grind their com at 

(r) I Gampb. 309, Rogers v. Allen. (t) Hale de Jure Maris, p. 36. 

June, 1863.— 25 
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his mill, and he then shews that the defendant is one of the parties nn- 
der the obligation, and concludes by proving the breach of the castom 
on the part of the defendant. (<) The following evidence was adduced in 
Cort V. Birkbeok i{u) 1. The proceedings in a suit in the Exchequer in 
which the then occupier of the mill was the plaintiff, and certun tenants 
and resiants of the manor defendants, and in which the jury found for 
the custom. 2. The record of the verdict whereby the jury found the 
custom in the words of the issue. 8. A subsequent decree of the Court 
of Exchequer confirming and continuing the custom. 4. Proceedings in 
scire facias to revive the decree against some of the then inhabitants. 
The breach was then proved. This custom was demurred to, but the 
Court were of opinion that it was sufficient to maintain the issue. For 
here the proceediDgs in the Exchequer were evidence to prove the cus- 
tom, and there was, moreover, testimony to shew that the defendant had 
used flour not ground at the plaintiff's mills. The issue was, therefore, 
Mly proved.(v) Long usage and acquiescence in one uniform payment 
is cogent evidence of the reasonableness of a toll for grinding at a 

Trespass was brought for breaking flood gates. There was a justifi- 
cation by the defendant as lessee of a mill under the Bishop of W. Old 
leases of ihe mill granted by a Bishop of W. were put in, and it was 
proposed to put in an old map of the place in question from the same 
custody ; but it was rejected. The only case where a map of the pro- 
perty is receivable, is where it is not disputed that at the time when it 
was made the property belonged to a person from whom both parties de- 
rive their claim.(a;) 

Evidence of what a former tenant has said as to a request of permis- 
sion to use the water of a mill, is admissible. (y) 

A lease of land, and letters written by the defendant whilst he was 
lessee of a mill, were held receivable to shew unity of possession of the 
land and mill.(2;) 

r*4-2^1 *^^ ^^^ ^''^^ ^^ ^^^ parish belonging to the lord of the manor, 
l- J was rejected by the Judge in a tithe cause in Equity, the right 
in question being a private right. (a) 

The evidence needful to be brought forward on trials for the disturb- 
ance of watercourses, differs but little whether the facts to be established 
consist of injuries to mill streams, or to any other species of watercourse. 

(t) See 2 Wms. Saund. 113 (a). Willes, 667. (u) Dongl. 218. 

(v) See Doagl. 219, 223 ; but see 2 B. & 0. 827, Bichardsoa v. Walker, where 
this case of Cort v. Blrkbeck was very much observed upon. 
(w) 6 M. & S. 69, Gard r. Gallard. This was a malt mill, 
(x) 7 0. ft P. 479, Wakemea t. West. Id. 481, Doe d. Hughes v. Lukin. 
(y) 8 0. & P. 105, Wakeman v. West. 
(z) 2 Moo. & R. 244, Clay v. Thackrah. 9 0. & P. 47. 
{a) 5 Sim. 243,Newcome v, Matthew. 
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To shew the plaintiff's possession of the mill to which the water is 
appurtenant, or of the close over which it runs, and then to detail acca« 
ratelj the injury sustained, as nearly as may be possible in the terms of 
the declaration, together with proof of the defendant's misconduct, seem 
to be the main points of testimony in matters of this nature. 

The necessity of developing in a very accurate manner the mischief 
done, has been fully proved in the Chapter upon Pleading ; and it is an 
invariable principle, that if the proof differ materially from the allegations 
in the pleading, such a discrepancy will be fatal. Thus in two casefl 
which have been already cited, the damage stated in the declaration did 
not tally with that proved at the trial. Upon the one occasion, the de» 
fendant was charged with placing and continuing a heap of earth so as to 
prevent the open water from flowing away into a ditch at the baok of his 
house. The evidence was, that the heap was not originally so placed, but 
that earth fell in process of time from the heap into the ditch, and thus 
obstructed the passage, This was a fatal varianoe.(5) So, again, we 
have seen, that where the charge was for diverting and turning water, 
and the evidence disclosed the penning back and checking of it, the 
difference was such as to cause the plaintiff to be nonsuited, (c) And 
although it was more recently held, that an allegation of the diversion of 
water was sufficiently sustuned by proof of the defendant having cut 
down a dam so as to hinder the plaintiff from the enjoyment of his regu- 
lar and accustomed supply, the stream not being in fact diverted,(c2) yet 
it is highly dangerous to venture upon such experiments ; and the wiser 
course is to ascertain the real damage so as to state it clearly in the de- 
claration, and establish it as laid, at the trial. 

And, further, it is not sufficient merely to shew that the defendant has 
done some act which he has not been warranted *in doing, the r^AOAi 
plaintiff must satisfy the jury that he has sustained some injury. L -I 
So that where it was shewn, that the defendant had erected a dam higher 
up the stream than the water enjoyed by the plaintiff, but it appeared 
also, that the plaintiff had not been injured according to the grievance 
stated in the declaration, the Court held the defendant entitled to a ver- 
dict, for the flowing water was publici juris, and the party complaining 
had neglected to shew that he was prevented from having water which he 
bad acquired a right to use for some beneficial purpose. And the 
circumstance of the finding of the jury that the defendant had no right to 
stop the water in the summer was considered to make no diff^ence.(e) 
In answer to the action for disturbing the plaintiff's watercourse, an ad- 
verse possession of water at a given level, or used in a particular manner, 
may be shewn, but then it must be in most cases the exercise of an ad- 
verse right for twenty years. So that an enjoyment of this for nineteen 
years, to the prejudice of a person whose land lay lower down the stream^ 



i: 



h) 5 Taunt. 534, Fitzsimons ▼. Inglis. 

'c) 6 Price, 1, Griffiths v. Marson. See Carth. 118. 

{^) 7 Moore, 346, Shears y. Wood. (e) 2 B. & 0. 910, WlUiams V. Morland. 



388 woolbtoh'b law ov waters. 

was held in8nfficient.(/) However^ Lord Ellenborough gave it as his 
opinion; in the great case of Bealey v. Shaw, that less than twenty years' 
enjoyment might or might not afford a presumption of a right; according 
as it might be attended with circumstances to support or rebut the 
right .(^) So that an acquiescence in a certain mode of using a stream 
might; perhapS; be left to the jury as evidence of right; although the 
possession should have been for a time rather less than twenty years ; 
and if sO; the ruling of Mr. Sergeant Adair in Prescott y. Phillips would 
be shaken. Evidence that the plaintiff had erected a new wheel within 
twenty yearS; requiring less water than the old wheel; would not avail in 
an action for obstructing the watercourse; although the mill to which the 
water ran was not called an ancient mill in the declaration. (A) 

In arranging evidence in cases of this nature; it seems important to 
attend to the following distinctions; which will seem also to illustrate the 
point of adverse possession above mentioned. If a person enter upon the 
enjoyment of unappropriated water; and a stranger interfere with him; he 
may maintain his action immediately against the party thus intruding 
upon his right } but if at the time of his taking the beneficial possession 
of this water; another landowner higher up the stream; have been accus- 
tomed for twenty years to divert part of the channel; or to use the water 
r*4251 ^ ^^^ particular way; the *new comer cannot then sue his 
L -I neighbour; who has so long reposed in the undisturbed and unin- 
terrupted user of his share of the stream. While; agaiU; if upon the 
arrival of this new comer; the neighbouring landowner commence a differ- 
ent system of working his mill; or begin to use the river in an unaccus- 
tomed manner; this change; if acquiesced in for twenty yearS; or; perhaps, 
somewhat lesS; will be binding on him who is lower dowu; since it must 
be either grosis neglect which has permitted a damage to continue so long; 
or the presumption naturally ariseS; that no injury at all has taken place. 
This supinenesS; however; is not of frequent occurrence, for the ordinary 
feeling upon any unusual diversion of a stream is one rather of extreme 
jealousy, than of indifference. 

Upon not guilty or not possessed; &c.; a very slight amount of damage 
will suffice to retain the plaintiff's verdict. 

The loss of five per cent, of water by evaporation; in consequence of a 
diversion will be sufficient. So the pollution of the water by soap-suds, 
however small the inconvenience, will be sufficient upon not guilty.(t) 

It has been said; that mutual benefit is evidence of an agreement ; so 
that, if two persons have property near a river, and each have land be- 
tween the property of both and the river, and then each of them cut 
through the other's ground for water, according to the opinion of Lord 

(f) 6 East, 212, Prescott v. PhUlips, cited there. (g) Id. 215. 

ih) 1 B. ^ A. 257, Saunders y. Newman. 

(i) is L. J., Bxch. 305; Wood and others t. Wand and another. S. G. 3 Bzch. 
748, ante, p. 270. 
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Cowper, if such an easement were acquiesced in for twenty years^ an 
agreement might be presumed. (A;) 

The following evidence was held admissible in an action by the plain- 
tiff against the defendant, in which the plaintiff claimed the whole of the 
bed of a river running between his land and that of the defendant; the 
defendant claiming ad medium filum. 

1. Evidence of acts of ownership exercised by the plaintiff lower down 
the stream where the river flowed between the land of the plaintiff and a 
farm of C, adjoining the land of the defendant. 

2. Repairs done by the plaintiff to a fence which divided the farm of C. 
from the river, and which was in continuation of a fence dividing the de- 
fendant's land from the river.(i) 

*The defendant was the owner of a well. The plaintiff had ri^Aoa-i 
enjoyed immemorially the use of such of the water of this well as L J 
flowed into a pond. The defendant's predecessor had changed the course 
of this water, upon which the plaintiff made three new ponds, and ceased 
to use the old pond, which became overgrown. At length the defendant 
meddled with the new ponds, and the plaintiff then brought an action. 
His declaration stated, that at the time of the grievance, three closes of 
land and three ponds of water, one pond being upon each dose, were in 
the possession of his tenant, and then the diversion of the water was 
alleged. The plaintiff in his evidence could not prove an overflow of the 
well water into the three ponds, but he was able to shew an immemorial 
right to the flow into the old pond, and the Court held that, under this 
declaration, he might produce parol evidence.(m) 

The defendants resisted the plaintiff's complaint of obstruction to a 
watercourse belonging to his mill on the ground of an agreement made 
twenty-eight years before, by virtue of which the defendants would have 
been justified in their acts. This evidence having been given by the 
defendants, the Court held, nevertheless, that it should have been left to 
the jury to presume whether a grant had not been ezecuted.(n) 

A judgment recovered in another action against the defendant, is 
almost conclusive evidence. It is not, however, quite final, because the 
defendant might, possibly, be prepared with evidence of a different de- 
scription, or of a stronger character, than in the former action, although 
in the latter case the defendant would, probably, be unsuccessful. 

In an action against three defendants for obstructing a watercourse 
belonging to two mills in Bickmersworth, the record of a former trial, in 

k) Glib. Eq. Rep. 4, by Lord Gowper, in Lord Guernsey y. Bodbridges. 
h) 2 Mees. & W. 326, Jones y. Williams. 

m) 14 Mees. k W. 789, Hall v. Oldrojd. S. G. 15 L. J., Exch. 4. 
[») 2 0. P. Coop. Oh. Pr. 329, Dewhirst v. Wrigley. 
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which a Terdict had been given for the plaintiff, was prodneed. This 
eyidence was opposed by the defendant's counsel, because the parties were 
not the same, the former action having been brought against the defen- 
dant B. and another defendant not on the record, whereas the present 
action was against him and others, who ought not to be prejudiced by a 
former verdict against B. only. Secondly, it was objected, that the record 
could not be admitted, because this was an action for an injury which had 
occurred since that for which the former action had been brought, and 
for which the plaintiff had recovered. Both these objections, however, 
were overruled. As to the first. Lord Ellenborough said, that the two 
r*A^T\ <^^^<^^^^^ *^^ ^^^ record had justified under the defendant B., 
L J who was seised of the land, and, consequently, that a verdic^ 
though against B. only, was admissible. As to the second, this was an 
action for the same obstruction, and the mode of stating it was nearly in 
the same words with the former. The verdict in the case tried before 
was not, indeed, a legal estoppel, so as to conclude the parties by its pro- 
duction 'j ^* but,'' added the learned Chief Justice, '< it was so far binding, 
as that he should think himself bound to tell the jury to consider it as 
conclusive of the rights of the parties.'' The defendant's counsel then 
consented to remove the obstruction, and a verdict was taken for the 
plaintiff for nominal damages.(o) 

The proper management of a verdict for the defendant is, if intended 
to operate in bar of another action, entirely different. Such a verdict 
is, indeed, an absolute bar; but it must be pleaded, in order to attain 
effect. << The very first thing I learnt in the study of the law," said 
Lord Tenterden, <' was, that a judgment recovered must be pleaded.'^ 
Therefore, where a defendant, in an action, for disturbing a watercourse, 
gave in evidence the record of a judgment between the same parties, and 
for the same cause of action, in which he obtained a verdict, the Court 
held, that although evidence to go to a jury, it could not operate by way 
of estoppel, because it had not been pleaded. The defendant, by merely 
pleading not guilty, had elected to submit his case to a jury.(2>) 

The circumstance of another party besides the plaintiff in a former 
action being in possession of certain canal works, was deemed abundant 
evidence to shew a priority of estate, so as to enable both to avail them- 
selves of a judgment recovered by the sole plaintiff in the former suit. 
And it was held to make no difference that the second person had been 
examined as a witness for the plaintiff in the action.(^) 

A person entitied to the use of a watercourse, concerning which a dis- 
pute has arisen, is not admissible as a witness. In an action of this kind, 
tiie plaintiff insisted that the usual course of the water was down the 
ditch, the I. i. ^., whilst the defendant contended, that the water had 

(o) 6 Esp. 56, Stmtt t. Boringdon. See 5 Taunt. 706. 

Ip) 2 B. k A. 662, Yooght y. Winch. 3 East, 354. 364, Evelyn t. Haynes, 
cited. 
(q) 2 Or. M. & R. 133, Blakemore y. Glamorganahire Canal Company. 
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been immemorially aconstomed to supply wells attached to certain ooi- 
tageS; one of which belonged to the defendant. To establish this fact, 
he proceeded to call one of the ocoapieis of those cottages. This person 
'■^having acknowledged on the voir dire^ that he considered him- r^AOQ-i 
self entitled to the use of the stream in the same way as the de- *- J 
fendant claimed it, the evidence was resisted, and the case of commoners 
was put to the Court as a fair comparison. jM[r. Justice BuUer held the 
witness incompetent; for the question here was, to ascertain a general 
right claimed by all the persons occupying the cottages, and the record 
could be given in evidence on a future occasion of dispute concerning the 
course of the stream.(r) 

In an action by a corporation against the defendants, for disturbing a 
watercourse^ which had been granted to them by one A. B., one of the 
issues was, that the corporation was not known by the respective names 
mentioned in the fourth and fifth pleas. To support the pleas, a deed 
was produced in evidence to verify the correctness of the names as men- 
tioned in them, and on a motion to set aside a nonsuit, Lord Ellen- 
borough said, that the deed, as far as it went, was evidence to shew, at 
least against the parties claiming under the grantee, that the corporation 
was then known by the name by which they had granted the water- 
eour8e.(s) 

Trespass was brought for destroying a dam and some flood-gates. The 
defendant pleaded, that he was possessed of a water mill and watercourse, 
and that he was entitled to the stream, and that the dam and flood gates 
which he had meddled with interrupted the flow of the stream to the mill, 
wherefore he cut them down. The replication traversed the right. The 
plaintiff claimed to begin. But the trespass being admitted, the defend- 
ant claimed to begin. Tindal, 0. J. If the plaintiff goes for substan- 
tial damages, he is entitled, otherwise the defendant must begin. The 
case being brought before the Court of Queen's Bench, they held this 
ruling to be right. And by Patteson, J. : the rule was laid down by 
Alderson, B., that that party ought to begin against whom the verdict 
must be given, supposing there should be no evidence on either 8ide.(^) 

A cause for injuring the right to subterranean water was referred. 
The arbitrator found that the defendant did not commit the injury com- 
plained of, but directed him to remove the nuisance within a month. 
This finding was substantially in favour of the defendant, and entitled 
him to the expenses of all witnesses who could have been material under 
the general issue. ^This was before the new rules of pleading, r^^Ag-i 
and the general issue only had been pleaded.(t£) ■- -> 

But in an action for obstructing water, the expenses of taking three 

(r) 2 Esp. 697, Jebb t. Porey. 

hS 8 East, 487, Mayor, &c., of Carlisle y. Blamire and another. 
' h) 8 Q. B. 673. 15 L. J., Q. B. 225, Chapman v. Rawson and others. 
(2^) 2 Cr., M. & R. 258, Badcliffe v. Hall. S. 0. 3 D. P. C. 802. 
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sets of leyelfl^ hefore action brought, were not allowed, and the rale for 
reviewing the taxation was refused, (v) There was a verdict for the plain- 
ti£f on not guilty without damages. There was a verdict for the defend- 
ant as to one of the issues, which went to the foundation of the cause of 
action. The general costs were awarded to the defendant.(i0) There 
was an action for disturbing the right of taking water from a well. The 
issue traversed the right, and there was a verdict for the plaintiff, with 
nominal damages. The Judge certified that the damages were under 40«. 
But the Court held, that the plaintiff should have full costs, because such 
a right enjoyed by reason of the occupation of a dwelling-house is an 
interest in land. (a;) 

By 3 & 4 Yict. c. 24^ s. 2, no costs are to be recovered by the plain- 
tiff in any action upon the case, or of trespass, if the damages given by 
the jury are less than 40«., either upon issue tried or judgment by de- 
fault, unless the Judge shall certify immediately afterwards upon the 
back of the record, that the action was really brought to try a right, 
besides the mere right to recover damages for the trespass or grievance 
in question, or that such trespass or grievance was wilful and mali- 
cious, (y) By sect. 4, this rule is not to apply where previous notice 
has been given not to trespass. Case was brought for diverting a 
watercourse. The action was referred. The costs to abide the award. 
Here there was no power to certify under 3 & 4 Yict. c. 24, s. 2. The 
arbitrator found for the plaintiff on all the issues, and assessed the dam- 
ages at 6d, The Master allowed the plaintiff his full costs of suit, and 
this taxation was held correct: it was the meaning of the submission that 
the costs should abide the event.(z) The costs of plans required by the 
prothonotary for the information of the Court in an action for the dis- 
turbance of a watercourse were allowed on tazation.(a) 

r*4^m *When costs in an action for obstructing a watercourse are 
*- -I directed by an order of nisi prius to abide the event of an award 
concerning matters in the cause, it must be understood to be the events 
which can be decided by the event of the cause. So that where the 
arbitrator had not confined himself strictly to the matters in the cause, 
the Court, in confirming the order of reference, said it must be without 
costs, on account of the manifest injustice of making the costs of the 

(p) 16 Mces. k W. 860, Ormerod and others t. Thompson and others. Maj r. 
Selby was referred to, where in an action for negligence upon a valuation betircen 
an ingoing and outgoing tenant, the costs of witnesses who went to the premises 
in order to qualify themselves for giving evidence, were disallowed. 4 M. & Gr. 
142. 4 Sc. N. R. 727. 1 Dowl. N. S. 702. 

(w) 4 D. P. C. 65, Prankum v. Earl of Falmouth. 

(z) 6 Ad. & El. 377, Tyler v. Bennett. 

(y ) See Id. Ibid. Before the new act, where a right to take water was deemed 
to be an interest in land, so as to earn costs, notwithstanding the Judge's cer- 
tificate under 43 Eliz. 

(z) 4 Dowl. k L. 109, Griffiths y. Thomas. 

(a) 2 Bing. 75, Holmes v. Holmes. S. C. 9 Moore, 158. 
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action abide the event of matters which could not he, and were not^ de- 
cided in the cau8e.(6) 

Where the Jadge at the trial directs the jury in a case of conflicting 
testimony that one side, in his opinion, preponderates, the Court is not 
bound by the yerdict ; but if they see fit, a new trial will be granted. 
It was so decided in trespass for filling up a pond. It was also considered 
that the smallness of the damage made no difference, nor the novelty of 
the right as founded being upon an inclosure act.(c) 

It was referred to an arbitrator to direct the future use of a stream of 
water, the property of which belonged to two persons. In performing 
his office, the arbitrator interfered with another stream, which was the 
exclusive water of one of these persons, and which, although it joined the 
first stream, was not a matter in difference. The Court held that the 
arbitration was just, the power of the arbitrator over the second stream 
being incidental to, and resulting from, his former direct and larger 
power, (c?) 

The arbitrator must confine himself to the present points of difference. 
He has no right to order that if the plaintiff should be dissatisfied with 
the cleansing directed to be done, the matter should be brought before 
his notice again. He cannot adjudicate upon the anticipation of future 
differences, which are beyond the scope of his authority. But the alleged 
directions may be rejected, and the rest retained so as to make his award 
good in part. The rule for setting aside such an award was, therefore, 
discharged, (e) 

In the followiug case, in consequence of a water bailiff being sent for 
by the arbitrator, and examined, without notice to, and in the absence of 
the parties, two awards upon the same ^subject were declared r^j^qi-i 
invalid. This arose upon an indictment for erecting a fixed pier l. -I 
in the Thames; and the defendants in the indictment brought their 
action in return against the prosecutor for disturbing their waterway. 
Both cases were left to arbitration. The arbitrator directed a verdict of 
guilty upon the indictment, and that the fixed pier should be removed. 
In the action he ordered a verdict to be entered for the defendants upon 
not guilty and other issues, and, as to the residue, for the plaintiff. Then, 
when the fixed pier should be removed according to the other award, 
the defendants were to place their barges according to certain specified 
regulations. (/) 

{b) 5 Taunt. 454, Alder v. Savill. (c) 11 Price, 736, Cooke y. Green. 

(d) M'CI. 253, Winter v. Lethbridge. S. C. 13 Price, 533. - 

(e) 3 B. & Add. 295, Mansen t. Hearer. S. P. 11 Ad. & El. 631, Ross y. Clifton, 
where the award was held bad. 9D. P. C. 357, S. C. 

(/) 6 Q. B. 637, R. Y. Sir y. Dobson and others ; Sir R. Dobson and others y. 
Groves. 



THE RIGHT OF THE CROWN 



TO 



THE LAND BETWEEN HIGH AND LOW WATER MARK 
WITHIN THE REALM OF ENGLAND. 

[See ante; pp. 23—28.] 



It seems to be a fiur proposition that the ruling anthoritj of a conntry 
onght to have the control of the seas in the neighbourhood of that coun- 
try. Both private and public interests might be seriously inyolved, if the 
dominion of the sea within certain limits were not vested in the Sovereign. 
And this right of empire may properly be extended to tidal rivers, to 
which^ however wise a policy it might have been in former times to have 
facilitated access, there were occasions when it was equally expedient to 
deny too free a passage. In early days, when perils of a formidable 
character menaced the realm at intervals when Parliament could not in- 
terfere so promptly as at present, it canscarcely be deemed otherwise than 
fortunate, that English Monarchs possessed so wide an authority over 
waters which led to the great highway of the world. 

The same principle governs the imperial right over land between high 
and low water mark. 

And, in all these cases, the soil, or bed, whether of tidal rivers, or of 
the sea, within certain limits, must be subject to the same prerogative. 
For it would have been highly inconvenient, independently of the right to 
the flow of water, if any power, irrespective of the Crown, could have put 
itself in action to meddle with the territorial possession of the ground 
over which the water had its flow and reflow. 

These observations have reference to the sea within the limits of the 
royal prerogative, and to ordinary tides, whether high or neap, but they 
must not be understood as relating to any title which may have been ad- 
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TBBoed by tiiie Grown to land coyered by extraordinary flood tides. The 
latter deserve a separate inqaiiy and consideration. 

•This soTereignty on the part of the Grown has been acquiesced r^AOA-t 
in for many centuries. Where disputes have arisen^ the litiga- ■- J 
tion appears to have been either between grantees of the Grown^ or on the 
part of the King's officers or others complaining that the royal priTileges 
have been improvidently exercised or fraudulently obtained. In the for- 
mer case; the Grown has seldom thought it expedient to interfere^ because 
whatever the title, the grant flowed in the first instance from the prero- 
gative ; in the latter, the discovery of imposition, or the inadequacy of 
consideration has been deemed of sufficient magnitude to warrant a pro* 
oedure by those whose duty it was to protect the interest of the Sove- 
reign. 

It is, indeed, a legal fiction to suppose that all the soil of the realm is 
vested in the King, as pater palarise, but it is hardly so wide of the mark, 
as some suppose, to tender as a proposition, that the King was once in 
reality the master, both territorially and prerogatively, of the lands with- 
in his dominion. 

The needy condition of the monarchs and the constant demand for 
money in early days, fortunately for the country, tempted them to dis- 
sever their possessions, and thus, in process of time, there remained but a 
small territory, which is now known by the term of Grown or demesne 
lands. So sensible were the possessors of real estate, of their condition, 
at the crisis when the institution of property became more certain and 
more regarded, that the statute 21 Jac. 1, c. 2, was passed for the pur- 
pose of barring the claim of the Grown after the lapse of sixty years. 
This act, indeed, gave way to one more efficient in the reign of Geo. HI., 
but the principles of the royal prerogative, and the necessity of limiting 
its demand, were recognised at the period of the rise of English liberty. 
However agreeable it maybe to the pride of the historian to explain away 
the original dominion of the Grown, it seems quite consistent with good 
sense to be satisfied with the existing order of things, under which, as far 
as the prerogativt is concerned, every man's estate is placed within his 
free disposal. 

The long and almost unbroken assent, which has been accorded to these 
supreme rights, has probably been the cause of the late attempt by the 
Grown to lay claim to a territory which extrtwrdinary tides had overflown 
We will advert to this novel assumption by and by, but in the mean time 
we are enabled by a fair inference to understand the full force of the 
righteous acquiescense, which has for so great a period been yielded to 
the ordinary kingly prerogative, where the crdvna/ry tides prevail. 

The distinction between a territorial and a prerogative right is not diffi- 
cult of explanation. The Grown may purchase lands, and thus a terri- 
torial right is obtained. The Grown may grant away lands; but may, at 
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the same time; reserve certain prerogative rights which are attached to 
the estate. And the Grown may retain its original property, and thns 
maintain unimpaired both the territorial and prerogative dominion. If 
any mistake were made at any time wilh reference to the words << terri- 
torial'' and << prerogative/' it would be for want of understanding that 
vitcAOK-i these terms are united in the Crown, aaid can only be dissevered 
^ -I by the act of the Sovereign. A private ^person, and likewise 
the Crown by purchase, may have a territoral right independently of the 
prerogative, but the empire over the sea, as well as over rivers and their 
shores, between the high and low water mark, are absolute appendages 
to the chief authority in the real. And it would seem to be a very in- 
sufficient argument in reply, that the sea and navigable rivers might be 
encroached upon, if so large a right were conceded to royalty, inasmuch 
as the invasions of private persons might, and probably would be more 
frequent and more vexatious than any assumption on the part of the King. 
The protection and supervision of the state would be taken away, and 
the subjects, so far from being compensated for the encroachment, would 
exchange an established for a capricious master. 

The meaning of lord is a person who retains the dominion or ultimate 
property of the feud or fee. And, although, it might be contended by some 
that the assumption of sovereignty by the Crown might be even of earlier 
date than the relation of lord and vassal, yet the Commons, in the reign 
of Henry Y., understood the regal title in its fullest sense, when they 
prayed thus : << whereas the King and his progenitors always have been 
lords of the sea, and now it happened that the King is lord of the coasts 
on both sides of the sea, and, therefore pray the King to lay an imposi- 
tion upon strangers passing over the sea." (a) « The sea is of the lieganoe 
of the King, as of the Crown of Eogland.''(o) It is^his marine patrimony, 
part of his inheritance, and not as a thing of prerogative,(c)(c^) by which 
observation of Walmesley, J., it is not to be understood, that no preroga- 
tive attaches, but that there is a union of both dominions. 

The writ of ad quod damnum, necessary upon the occasion of diverting 
any public highway, may be reverted to as shewing the prerogative right. 
A defendant, in 12 Jac. 1, was find 100/. for diverting part of the Biver 
Thames. Such a thing could not be done, it was adjudged, without an 
ad quod damnum. And it was added, that it ought also to be <^ by patent 
of the KingyfoT to do such a thing." (e) So it is if there be a stoppage 
of an ancient trench or ditch, by reason of the outrageousness of the sea ; 
there must be an ad quod damnum before suit to the King to make a 
new trench, and to stop the ancient trench. For inquiry should be made 
as to what damage it would be to the King or oth^rs.(/) 

[a) Rot Pari. 8 H. 5, N. 6, cited in 16 Vin. Ab. 5Y4, (B a), 1. 

[bS Fitz. Protec. 46. 15 Vin. Ab. 576, pi. 18. 

[ej 2 Leon. 158. ThoB. Raym. 242, in Attorney General v. Sir Edward Farmer. 

fa) That is of mere prerogative. (e) Noy. Rep. 103, Hind y. Manfield. 

[/) F. N. B. 226, E. 
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It will not, it is hoped, be an nnthankfal task to pause over this excel- 
lence of the prerogative. It may be any thing bat displeasing to reflect 
upon the consistency of the cases upon the subject, and to observe the 
broad and plain distinction which has been recognised between claims of 
the subject derived originally from the Crown, and a denial of the very 
essence of the right itself. Read with this view, and without disuniting 
too far the rights of territory and the rights of prerogative, the law will 
be found clear, and unembarrassed by difficulty. 

*EveT7 prerogative is said to contain in itself a prescription.((7) r^Aoa-t 
So that the Sovereign is not limited merely to his jura ooronsB, ^ J 
but he may likewise claim as a mixed person. And when we find statutes 
confirming certain rights, as royal fish, to him,(A^ it is not to be supposed 
but that he was entitled to such fish at common law.(t] The Parliament 
only gave him a declaratory assent to that which existed before. The 
King is considered to be so absolutely seised, that no intruder can gain 
any estate or possession against him.(^) Nor can any one count against 
the King,(^ which means not that a writ of error will not lie for the sub- 
ject, but, that in matters touching the royal inheritance, it is not com- 
petent to impugn the title of the lord of the soil. And with this agrees 
the common law, that no one can impeach the title of his seignior. 

These allusions are made, not as conclusive of, scarcely even as bearing 
upon the question of maritime rights, but as shewing, by way of introduc- 
tion, the acknowledged power of the Grown. 

To proceed : no man may set up a common ferry for all passengers, 
without a prescription, time out of mind, or a charter from the King.(m) 
And Lord Hale adds, this holds place much more in a public river or arm 
of the sea.(n) 

And again no man can suppress a ferry without a writ of ad quod 
damnum.(o) The King may have a port and toll without any considera- 
tion.(p) 

The King has a prerogative in lighthouses, and he may erect them in 
the soil of a subject without the subject's consent.(g) And no one may 
build a lighthouse without authority. (r) So, although the rock may be 
parcel of the inheritance of another, the profits of the beaconage of the 
rock belong to the Admiralty.(s) 

<< Originally all wrecks were in the Grown, and the King has a right 



(ff) Plowd. 322. (A) 17 Ed. 2, c. 11. 

;t) Plowd. 315. (A) Id. 546. (l) Id. 241. (m) Hale de Jure Maris, 6. 

n) Hale de Jnre Maris, 7. (o) 1 Salk. 12, Payne t. Partridge. 

p) Lutwy. 1523 (b). (q) Bac. Ab. Prerog. B. (6). 

' ) 3 Inst. 204. See 4 Inst. 148. 
) 1 Sid. 158, Crosse v. Diggs. 2 Keb. 114, Gibs v. Osbaston. See 19 L. X, 
Gahc. 267. 



998 woolrtoh'8 law ov waters. 

of waj ever any man's ground for Ida wreck, and tkesameprhrO^ goes 
to the grantee thereof/'(<) 

Upon a conviction for deer stealing in Rockingham forest, it was ob- 
jectedy that it was necessary to shew in what cq»city the King was seised 
of the forest, and a distinction was attempted between his natoral and 
r*4^71 P^^^^^ capacity. Bat by Holt, 0. J., where the King *iB said 
L J generally to be seised, it shall be intended a seising jore coronae. 
The conviction was affirmed.(tt) 

With these illustrations of the prerogative in onr books, together with 
the knowledge that many others of a similar nature exist, we most not 
be surprised to find, as the King has royal privileges, npon oceasionB 
when he has not the right of soil, that a fortiori, he unites in several in* 
stances, the inheritance with the prerogative. 

The primary right of fishing in the sea, creeks, and arms thereof, is 
acknowledged to be in the Orown.(t;) The liberty of fishing in these 
waters is also conceded to the common people of England, as a public 
common of piscary .(f^?) And thus the principle holds, which was so 
familiar to ancient times, of lord and tenant. The soil abode in the seig- 
nior, but all rights profitable to the advancement of commerce and the 
general welfare, accrued, by degrees, to the subject. Under a monar* 
chica], probably the most perfect form of government, this junction of 
rights seems not inappropriate, for it is far better to deal with a fountain 
head, represented by the Crown, than with a number of, petty estates, 
represented by the people, where property in the soil would doubtless, 
tempt them to encroachments of an inconvenient, if not an oppressive 
character. 

The commonalty of Grimsby impleaded the fishermen of Ole, within 
five miles of Orimsby, for lading and unlading their fish at Ole, contra 
prohibitionem regis. The defendants traversed their user of the shore 
after this manner, but admitted that they were accustomed fish with nets 
and boats, tanquam piscatores.(a;) When the rights of public fishery 
became more established, we find that the admiral was prohibited from 
taking any money, &c., from fishermen for license to pass the realm upon 
their voyages. (^) This statute uses the words <^ Sovereign Lord,'' as 
as well as the King's Majesty. It is true that << our Sovereign Lord,'' 
is often used elsewhere upon other occasions than such as relate to lands, 
but still there are exceptions to its employment in the statues of these 
times, and, therefore, it savours from its very nature, of the feudal pre- 
rogative. And as the lord of each side of the bed of a private river has 
the right of fishing, in right of his soil, ad medium filum aquae, so the 
King seems to have his primary dominion of fishing as lord of the soil of 
the sea. 

H) 6 Mod. 149, Anon. (u) 7 Mod. 77, R. y. Smith. 

[v) Hale de Jure Maris, 11. (w) Ibid. 

[X) Ibid. Mich. 19 E. 3. (y) 2 4c 3 Ed. 6, c. 6. 
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A natural and just following oat of these premises will bring ns to 
acknowledge this sovereignty of soil beyond the main ocean. For the 
creeks and arms of the sea and tidal rivers are not the less parcels of the 
maritime empire because they are more confined } and although we ap- 
proach nearer to the main land, the salt tide is, nevertheless, our com- 
panion, and, with much reason, demands our notice as being r«^qo-i 
^subject to the same principles. Hence the shore or territory ^ -I 
between what is called high and low water mark, must not be con- 
sidered as the less covered with the sea because it eis periodicaUy affected 
by a reflow. And thus if the soil of the ocean resides with the Sove- 
reign in respect of its being sea, the land between the two marks, would 
be supposed to be governed by a similar assumption of title. Nor is 
this surmise without authority. 

It appears that the Prior of Tinmouth was an usurper of the soil be- 
tween the high and low water mark. Whether the Crown would have 
thought it worth while to interfere, is not perhaps certain. But the 
town of Newcastle being a sufferer from the encroachment of this* spirit- 
ual power, which by building upon the shore had damaged the trade of 
the town, petitioned the King to assert his rights. The Prior claimed 
the right of soil, but the King's Attorney replied, that several houses 
had been erected by the Prior upon the shore, which, inasmuch as it was 
comprehended within the flow and tide of the sea, belonged for that rea- 
son to the King. And judgment was given against the Prior, recognis- 
ing the rights of soil in the King, although the houses do not seem to 
have been confiscated. (z) The Prior continued his usurpations, but the 
town persevered in their opposition, complaining of the intrusion in op- 
position to the former judgment. This judgment was, '< Quod dominus 
rex habebit totum portum a mari uesque ad quondam locum vocat, &o.," 
which place comprised the soil, (a) So, if the sea marks are gone, so that 
it cannot be known that ever there was land there, the land gained from 
the sea belongs to the King, (ft) So it seems to have been admitted, 
without controversy, that the land which is usually overflowed at ordinary 
tides may be claimed for the King.(c) 

There were disputes occasionally between the Crown and the subject, 
as to the question whether certain lands had ever belonged to a private 
proprietor so as to be liable, upon the retirement of the sea, to resump- 
tion ; but independently of that circumstance, the legal title seems to 
have been repeatedly confirmed. An information was laid against Sir 
John Constable for taking wreck without warrant, and the defence was, 
that the Crown had granted the manor, where the wreck was claimed, to 
Sir John. No decision appears to have been come to with respect to the 

{z) Hale de Jure Maris, pt. 1, p. 13 ; pt. 2, pp. 80, 81. 

(a) Hale de Jure Maris, pt. 2, p. 81. 

]h) Trin. 43 B. 3. Rot. 13. • Dy. 326 (b). 

\c) Yanhaesdanke, by information against Mr. Whiting, 12 Oar. 1. Sir Edward 
Heron's case, 15 Oar. B. R. The Lady Wansford's Lessee and Stephens, 17 Oar. 
2, in Scaoc. Hale de Jure Maris, p. 12. 
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shore, bnt it was distinctly held, that the King in this case shonld hare 
his prerogative as King in all re8pect8.(e^) Some years afterwards, Sir 
Henry Constable brought trespass against one Gramble for interfering 
with his right of wreck granted to his father, Sir John'Constable, and jadg- 
ment was given against the plaintiff. Bat it was held in this case gene- 
rally, that the sea is of the King's allegiance, and parcel of his Grown 
of England ; that the soil between high and low water mark might be 
parcel of a manor of a subject ; that between these marks the common 
law and the Admiral have divisum imperium ; and that any claim to 
r*4.^Ql ^^y^ ^^' between the points where *the sea ebbs and flows, 
L -J must be by prescription, which presupposes a grant. (€) 

It seems, that in more ancient days than the present, there were en- 
croachments upon the King's prerogative. Some houses were built dur- 
ing the reigns, probably, of James I. and Charles I., between the << Her- 
mitage Wharf and Dock Shore eastward, and between old wall of Wap- 
ping Wall on the north, and the River of Thames on the south.'' The soil 
and ground where these houses were built lay between the high and low 
water marks of the River Thames ; and it was decreed in 8 Car. L, in 
the Exchequer, that this ground was parcel of the Port of London, and 
that the houses belonged to the King, and the same were <^ accordingly 
by commission seized into the King's hands. (/) 

So where the Abbot of Abbotsbury was proved to have a game of 
swans, and likewise the bank and soil itself of the arm or creek of 
the sea there ; as soon as the Abbot surrendered his franchise, not only 
the fishing and swans, but the soil likewise, came into the King's 
bands. (^) 

Callis writes quite confidently upon the subject. << In ease of the 6e« 
or royal river, the property of the banks and grounds adjoining are and 
belong to the subject, where lands do but and bound thereon ; but the 
soil of the sea and royal rivers do belong to the King, as formerly in 
my Tractate of Rivers may appear."(A) 

So Mr. Justice Bayley : << Prima fiacie, the lord of the manor is enti- 
tled up to high water mark ; but between high and low water mark the 
the right is prima facie in the Crown, and the Crown has likewise the 
right of wreck.(t) And Mr. Justice Littledale. « The land between 
high and low water mark prima facie belongs to the Crown."(y) 



(d) 1 And. 86. 19 Eliz. 

(e) 5 Rep. 106. 43 Eliz. Sir Henry Constable's case^ 16 Yin. Ab. 576, pi. 13. 
Lasce's or Lacy's case, Tr. 25, £1. Dar. Rep. 56. Royall Piscaiie of the Banne. 

(/) Hale de Jure Maris, pi 13. 

Iff) 1 Rep. 15, Case of Swans. (h) Callis, 115. 

li ) Hall on the Sea Shore, Appendix, Dickens y. Shaw. 4 B. ^ C. 495. 
(J) 3 Man. k Ry. 329. To the same effect, Macdonald, C. B., 10 Price, 378. 
Richards, C. B., Id. 412. Parke, J. in Dickens y. Shaw, reported in Hall's Appendix. 
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So at Boston in Massachnsetts, the Commonwealtli^ imitating the pre- 
rogative of the Growni assnmee all rights of the sea shore, and lays claim 
to the ownership of the soil between the points oovered by ordinary 
tides. 

So unvarying is this rale, that as soon as the sea abandons any por« 
tion of land, unless there be sea marks to shew that the land had formerly 
belonged to another owner, the right of the Crown immediately attaches, 
and tide is made to the soil as derelict.(A;) The reason of which is, be- 
cause, in truth, the soil, where there is now dry laod, was formerly part 
of the very fundus maris, and consequently ^belonged to the r^K^^A-i 
King.(^) «If the soil of the sea, while it is covered with water, L J 
be the King's, it cannot become ike subject's, because the water hath left 
it.(m) Where there is no visible owner, the Crown takes by virtue of 
its prerogative.(n) 

The next point worthy of remark is, that a subject may have the soil 
between the high and low water marks, by a grant from the Crown. 
He may shew his grant, or claim, by prescription, which supposes the 
grant as in the case of the Earls of Devon at Toppesham. The Mayor 
and Burgess of Exeter made a vain attempt to disturb these lands in 
their possession, because the Earls had the property of the soil of the 
port by pre8criptlon.(o^ The Abbott of Titchfend was proceeded against 
by the Burgesses of Southampton for establishing a weir contrary to the 
benefit of the navigation, and although it was allowed that the subject 
might have a prescriptive right to such a privilege, even below the low 
water marks, yet it was held, that this weir being ad commune nocu- 
mentum, must be suppressed, (p) So, in the Sutton Port case, about 14 
Car., the parson of Sutton had a verdict for the tithes of Sutton Marsh, 
in Lincolnshire, as parcel of his parish. This place was within time 
of memory the mere shore of the sea covered at ordinary tides, and 
without the old sea bank.(^) And in this sense of establishing weirs 
either above or below low water mark must be understood the case of the 
Abbot of Hulme. The Abbot obtained a verdict not merely in respect 
of his fishing, but likewise for the soil, ''/or he made weirs in it,"(r) 
It made but Uttle difference whether the King's prerogative or the rights 
of the Lord of the Manor came into question upon this occasion, be« 
cause the fact of weirs being commonly put down upon the land below 
low water mark, which is indisputably the King's land, shews that the 
judgment <<quod abbas eat sine die" must have proceeded on the ground 
of his having a prescription for his fishing or a presumption in favour of 
his title to the soil by grant. To this sense also we must refer a case 
cited by Mr. Sergeant Merewether in an argument before the Lord Chan- 

(ifc) Callis on Sewers, 47. iX) Hale de Jure Maris, p. 14. 

\m) Id. p. 31. (n) 2 Yentr. 168. 

(o) Hale de Jure Maris, 20, 66. Xp) Id. 20. 

\q) Id. 2*7. HaU, p. 171. So also is Sir Henry Nevil's case, 6 B. 3, 3, cited in 
Hale de Jure Maris, p. 27. 
(r) Hale de Jure Maris, 20. 

June, 1853.-^26 
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oellor, as haying been decided in Easier Term, 14 Edw. 11. Some boats 
had been seised on the shore of the Thames damage feasant. And it 
was alleged) that there was no right to land without the leave of the lord^ 
within the flnx and reflax of the tide.M There appears to be no incon- 
sistency in supposing that the right or soil here was in the lord of the 
manor, by grant from the King, for the subject may, beyond question, 
be invested with such a dominion. Lord Hale, in his Treatise De Jure 
Maris, employs a few short but expressive sentences to shew that the sea 
shore may be parcel of a manor. And it may not be unfair to draw the 
conclusion, that the privileges of which he speaks being in the first in- 
stance, the subject of grant, must have been derived from the one source 
r'*:44l1 ^^ ^ ^^^^ grants the *royal prerogative. " It [the shore] may 
L J not only be parcel of a manor, but, de facto, it many times is 
so; and perchance it is parcel also of all such manors as by prescription 
have royal fish or wrecks of the sea within their manor. For, for the 
most part, wrecks and royal fish are not, nor, indeed, cannot be well left 
above the high water murk, unless it be at such extraordinary tides as 
overflow the land : but these are perquisites, which happen between the 
high water and low water mark; for the sea, withdrawing at the ebb, 
leaves the wrecks upon the shore, and also those greater fish which come 
under the denomination of royal fish. He, therefore, that hath wreck 
of the sea or royal fish by prescription, infra manerium, it is a great pre- 
sumption, that the shore is part of the manor, or otherwise he could not 
have them."(^) And herewith agree as the learned Judge remarks, Sir 
Henry NeviU's case, and the Regist6r.(u) 

The authorities present in this manner an unbroken chain of preroga- 
tive decisions. Even the case of Johnson v. Barret^ if read with a suf- 
ficient regard to legal principles, resolves itself in to the same considera- 
tion ; namely, that the land between high and low water mark might 
undoubtedly become private property, subject to the public convenience, 
but that the right emanated at first from the prerogative. Trespass was 
brought for carrying away soil and timber. It appeared that a quay 
had been erected at Yarmouth, and that the bailiff and burgesses, of that 
town had destroyed it. This case was argued in Easter Term, 22 Gar. I ; 
RoUe, then at the bar, said, that if the quay were erected between high 
and low water mark, then it belonged to him who had the land adjoin- 
ing. But Hale, on the other side, did earnestly affirm the contrary ; 
vis. that it belonged to the King of common right. But it was clearly 
agreed, that if it were erected beneath the low water mark, then it 
belonged to the King, (a;) The case does not seem to have been decided. 
The times were disturbed, and the Judges of the bench uncertain. We 
are not in possession of the evidence upon which the counsel argued, 
and it probably occurred to them, that a quay below low water mark was 
more likely to be a nuisance than a weir, and, therefore, the less proba- 

($) Speech of Mr. Sergeant Merewether in the Court of Ohaacenr, December 8, 
1849, p. 21. 
(t) Hale de Jare Marls, p. 27. (u) Id. 27, 28. 

(z) Al. 10, Johnson v. Barret and others. 
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ble to have been the snbjeot of a royal grant. This want of a decision 
maj be snggested as the reason why Lord Hale^ in his book De Jnre 
Maris^ did not find himself at liberty to quote it as establishing either 
the one point or the other; and it is not improbable that so great a man 
as Lord Hale would not insist upon his argument as an advocate^ in a 
Treatise which consists for the most part of solemn decisions. 

The same law preyailed in the Duchy of ComwalL The Earl of Corn- 
wall had ioreccum maris per comitatum Comubim^ and being qu0btioned 
by the Crown for wreck, the judgment was, quod eat sine die. Lord 
Hale fe!t the force of this judgment in favour of the prerogative when 
he was proving the occasional right of the subject to the shore, and he^ 
therefore, added, << but that was in a contest between the King and him ; 
for probably the inferior lords might have it hy *us(ige against fn^Acyy 
him.'Y^) The Earl of Cornwall must have received his grant L -■ 
from toe crown, of inevitable necessity, and the question was, whether, 
amongst other Cornish privileges, he had likewise had conferred upon 
him this wreck of the sea, which he might, in his turn, have handed 
over for a consideration to the lesser lords. It may be said, in a word, 
that the Duchy of Cornwall is peculiarly connected with the Crown.(z) 
And it is far easier, and, indeed, more proper to rely upon the certain 
evidence of a grant to a particidar person, than to fall back upon the 
king's prerogative, when it is not necessary to take that step. So that 
where it appeared that the Castle and Manor of Trematon was vested in 
the King, it seemed more to the purpose to produce written evidences of 
the royal title from former Kings, than to rely upon a prerogative title, 
which might have been defeated by a defence of prescription or a pre- 
sumed grant, (a) If the water, in this case, passed by '< strength of its 
being parcel of and appendant to the manor,''(&) and not by any prero- 
gative <' right,"(c) it seems satisfactory to be aole to reconcile any appa- 
rent inconsistency, by reflecting that is better, in all cases, to rely upon 
an appendancy to a manor or other property, which is certain, than to 
hazard the claim of prerogative, from which an antagonist grant may, 
very possibly, have emanated. 

In another case, touching this Manor of Trematon, the information 
claimed for the King, in the right of the Crown of England, as the 
general right of the Crown, the ground and soil of the coasts and shores 
of the sea, and of any port, haven, &c., and particularly the ground and 
soil of Sutton Pool. This case was determined for the Crown, because 
the sea there belonged to the Duke of Comwell, as part and parcel of 
the manor of Trematon.(cf) The result is the confirmation of the reason 

ly) Hale de Jure Hans, 28. 

(z) See a Dissertation on the Rights to the Sea Shores, Ac, by James Jerwood, 
Esq., 1850, Barrister-at-Law, p. 63. 

(a) Hall on the Sea Shore, p. 179. See Mr. Jerwood's Diss. p. 61, et seq. 

ib) Mr. Sergeant Mereweather's Speech, p. 37. 

(c) Ibid. See Wightwick's Reports, 167, Attorney Qeneral of the Duchy of ' 
Cornwall y. Sir John St Aabyn, Bart. 

{d) Speech of Mr. Sergeant Mereweather, p. 37. 
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above saggeBted of the saperior advantage of direct evidence towards the 
eetablishment of a title over a defeasible claim of prerogative. For as 
to the general principle, it << has often been affirmed, and never denied, 
that the soil in all rivers, as high as the flaz and reflux of the seA is in 
the Eling, and not in the lards of manors^ without prescription.'' (e) The 
same doctrine was advanced and verified upon appeal to the House of 
Lords in the Attorney Gheneral v. Parmeter ;(/) and again, in the At- 
torney (General v. Burridge.(^) 

* 

The sea shore being absolutely settled in the Grown in the first instance, 
but granted to a subject for uses, returns back to the original grantor, 
where the subject misuses the subject of the grant. As if a nuisance be 
ruLAAo-y created. Here the grant is void as to such parts *as are open 
L J to objection. The grant neither divests the Grown nor invests the 
grantee.Qi) 

Other cases, more recent than the above, are valuable, as they recog- 
nise the principles to which we have already drawn attention. Trespass 
was brought by sir — Chad, Bart, against the defendant Tilsed. A 
grant of wreck was shown from Henry II., confirmed by inspeximus in 
the reign of Henry YIII. to certain proprietors of lands on the coast. 
These proprietors having determined upon reclaiming a portion of the 
sea shore, erected an embankment across a bay, which became at low 
water,, a great expanse of uncovered mud, intersected by a small inlet or 
gully only a few feet wide, called, in the language of the county, a lake. 
The sea^ however, forced the bank, and re-entered, but the same right of 
ownership continued to be maintained. And in this arrangement there 
was an uniform acquiescence for forty years« The defendant's case was 
that he fished in the inlet thus thrown open by the sea, by virtue of an- 
cient grants, but he failed in substantiating his case, and the verdict 
went for the plaintiff. The defendant's counsel then moved for a new 
trial, alleging that the soil between high and low water mark was vested 
in the Crown, that the grant of wreck did not convey any right to the 
soil, that the acts of the proprietors were acts of usurpation, and that 
the period of forty years would not confer a right. The counsel for the 
plaintiff did not attempt to controvert the prerogative of the Crown, but 
he said, that oMeriar usage and an anterior assertion of right might be 
presumed, and that a prescription of such antiquity, coupled with the 
general grant, was quite conclusive. And of that opinion were the court. 
Not that the lapse of forty years was conclusive, but it was evidence j 
whence it might be presumed, the same cause was pursued in earlier 
times, in the absence of proof to the contrary. The rule was discharg- 
ed, (t) An individual might claim the right either by grant or by usage 
independently of grant.(y) By which observation of Richardson, J., it 

[e) 1 Sid. 149, in Bnlstrode y. Hall and another, 
f/) 10 Price, 378. (g) Id. 412. 

[A) Price, 378, Attoney General y. Parmeter ; and see Id. 412, Attorney Gene- 
ral T. Bnrridge. 
(t) 2 Br. t B. 403, Chad r. Tilsed. (/) Id. 409. 
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may be undentood, that the nsage afforded abundant demonstration that 
<' when the grantees came to act under their grant, they found an obsta- 
cle in an earlier and better title." (k) 

The case from Jersey of a right claimed by the Lord of a Manor to 
cut sea-weed below the low watermark, proceeded on the same principles. 
There must have been either a grant from the Crown, or a user so long 
continued and peaceable as to confer such a title by prescription.(Z) 

Again, for four hundred years, the Duke of Beaufort and his ancestors 
appeared to have enjoyed the seigniories of Gower and Kilney under the 
general name of << Terra de Gower." Part of this manor lay on the 
shore between high and low water mark, and the corporation of Swansea 
committed a trespass by making public walks thereon, upon which tres- 
pass was brought. The learned Judge at the trial ^appears to t-^aaa-i 
have been satisfied with the evidence of grants brought forward ■- •* 
by the Duke, and he put this short question to the jury, whether the 
land here between the high and low water mark was or not part of the 
seigniory of Gower. To which the jury returned an answer in the affir- 
mative. And all the learned Barons of the Exchequer held this ruling 
to be correct. They acknowledged the principle that the sea shore may 
be parcel of a manor. The words <' Terra de Gower," certainly might 
include the sea shore, and the jury had found that it did. The Court 
seemed to think it dear that a title so carefully preserved for centuries 
was sufficient to warrant them in upholding the verdict in favour of the 
validity of the grant.(m) 

In examining these rights, either in support of the prerogative, or 
with reference to disputes between private parties, it seems desirable 
to avoid confounding two circumstances, which are entirely independent 
of the main principles. The first is the state of things connected with 
the constant changes which frequently happen to the shore. The second 
respects the frequent instances of non-intervention by the Crown upon 
the breaking out of litigation between subjects. 

Land is often left by the sea, and thus become derelict. Sometimes 
land lately overflown by the sea imperceptibly attaches itself to other 
land, gradcUimf as it is said. This is alluvion. Sometimes there is a 
sudden disruption of the land from the ocean : this is called avuUiony 
being a forcible instead of a peaceful surrender. Sometimes, again, the 
sea gains the ascendancy, and swallows up the adjoining land, and then, 
after a lapse of time, sometimes retreats considerably, and leaves it dere- 
lict, either with marks whieh denotes the original property, or, generally, 
the former sea marks being obliterated. 

(k) Ibid., per Richardson, J. 

I /) 1 Knapp, 60, Benest, Appellant, Pipon, Respondent. 

[m) 3 Ezch. 433, Dake of Beanfort v. Swansea. See 19 L. J., Bxch. 97, Doke 
of Beanfort r. Smith. 
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The Abbot of Peterborough was qnestioned at the King's suit for 
acqniring thirty acres of marsh without the license of the E^ing. The 
abbot pleaded the custom of the country;(n) and made a defence of alia- 
yion. The land came per incrementum teroporis, and it was terra per 
mare projeota. Such was the judgment in favour of the Abbot. <<It 
was an acquest per projectionem, or alluvionem, not per recessum, or 
relictionem/'(o) The Abbot of Ramsay was charged in respect of sixty 
acres of marsh. The Abbot said, he held the manor of Brancaster, 
which is situate next the sea, and that there was there a certain marsh, 
which sometimes was diminished by the influx, sometimes increased by 
the retirement of the sea, without this, &c. This was a claim of jus 
alluvionis, and the Abbot had a verdict before one of the Barons. " The 
title stood upon that which the Abbot alleged by way of increment.'' 
He relied on no custom, but upon the principle that as he suffered loss 
occasionally, so likewise he ought sometimes to reap benefit. (2>) 

r*iiil^l *It is not to be understood, even in this case, that the Grown 
1- -I is not entitled by its prerogative to all this increment^ to alluvion 
as well as avulsion, but as Sir William Blackstone observes : De mini- 
mis non curat lex : and, besides, these owners, being often losers by the 
breaking in of the sea, or at charges to keep it out, this possible gain is 
therefore possibly reciprocal consideration for such possible charge or 
loss.(r) 

Philip Bumell, father of William, being seised of the manor of Hao- 
chesham, near Greenwich, died, his heir within age, during his minority. 
The Thames overflowed a great part of the land and meadow of the said 
manor, and of other lands oontiguous. The Bishop of Bath and Wells 
was to stop the breach at his own charges, by agreement with the King, 
and, by way of reimbursement, was to hold the land for seven years. The 
land was regained, and the Bishop held the land for seven years, and 
three years over them. Bumell then desired, relief for his land in Par- 
liament against the Bishop. The answer was, Seguatur versus episcopum 
ad communem legem, which would not have been if the King had been 
intituled by the inundation. («) The Crown here seems to have declined 
to enter personally into the dispute between the Bishop and the claimant. 
Bumell having doubtless discovered some marks by which his land could 
be identified, prepared to recover it, an attempt which by law he would 
have been warranted in making. The King, aware that the Bishop had 
been at some costs to redeem this land, resolved to leave the matter to 
the decision of Nisi Prius. The King could hardly have been entitled 
if the sea marks were not gone, whatever relief in Equity the Bishop 

(n) See 2 Mod. 107, confirming the idea that there is snch a cnstom in Lincoln- 
shire. 

(o) Hale de Jure Maris, p. 29. M. 23. E. 3, Lincolnia. 16 Yin. Ab. Tit. (Pre- 
rogative of the King), B a (3). S. C. differentlj reported. 

Ip) Hale de Jare Maris, p. 28. Dy. 326 (b), Digges y. Hamond. 

(r) 2 Com. 262. See Dy. 326 (b). 

(«) Hale de Jore Maris, 8 E. 2, p. 15. 
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might have in modern days wiUi reference to these charges. Noticing 
this case. Lord Chancellor Cottenham said, <<The only &ir inference 
from that is, ' you cannot have it by favour ;' it entitles you by right; 
and not by fitvour; it only refuses the favour." (<) 

Lord Yarborongh traversed an inquisition in Lincolnshire, alleging 
that the land stated to be derelict had been formed by alluvion. The 
alteration appeared to have been slow and gradual. The gain in twenty- 
six or twenty-seven years having been on the average of about five yards 
and a half in the year, but imperceptible, a verdict was found for Lord 
Yarborongh, and judgment given finally against the Crown; the principle 
of alluvion, by the projection of extraneous matter, being too clear to be 
imBunder8tood.(u) 

The other circumstance worthy of remark, in order to preyent confu- 
sion in considering this matter, is the frequent non-intervention of the 
Grown ; and this forbearance or neglect to interfere arises either from the 
smallness of the usurpation, or that the thing in dispute belongs properly 
to private parties ; res inter alios acta. The River Severn had gained 
upon Shinbridge, but as it gained upon Shinbridge so it lost to Aure on 
the other side. At length the river threw back the land, so to speak, to 
Shinbridge, and the question lay between *Aure and Shinbridge ri^AAa-i 
which vill should have the land thus regained. It was decided >- J 
against Aure. But the Eang did not claim it, though the Severn in that 
place was an arm of the sea.(v) 

Several instances have been already cited where the Courts have been 
engaged with litigation between subject and subject, but where no claim 
has transpired on the part of the Crown. Where, however, there is 
reason to think that a' nuisance is about to be set up, or that a public in- 
convenience has already occurred, the prerogative of the Crown is called 
forth as the natural protector of the public welfare. Certain canal pro- 
prietors, deriving their title originally from the Duke of Bridgwater, had 
exercised various acts of ownership over a pool called the Big Pool. This 
was a pool which had been artificially formed. The soil belonged to the 
Crown, as parcel of the Manor of Hatton. The ground was of course 
covered with water, which was pounded back for the purposes of the 
canal. It was likewise used as a passage for waste water on the surface 
when necessary ; and so far the canal proprietors did not seem to have 
very materially overstepped their powers. But, at length, they erected 
some lime kilns, some of which stood on the water way of the Big Pool ; 
and then the Crown interfered. This was an act inconsistent with the 
retaining of the freehold of the soil in the Crown. This was the first 

{t) Speech of Mr. Sergeant Merewether, p. 19. 

(«) 3 B. & C. 91, B. T. Lord Yarborongh. Affirmed in the House of Lords. 5 
Bing. 163. 2 Bltgh. N. S. 147. 1 Dow. N. S. 176. S. 0.4D.k Rj. 790. So is 
Scratton t. Brown, 4 B. & C. 485. 

(v) Hale de Jare Maris, p. 16. Glaus. 18 H. 3, n. (21), Yilletta de Shinberg in- 
Gloucestershire. 
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deoiflive act by whioh the canal proprieton gave up the use of the land 
fiyr the purpotes of the caned, and treated it as if thej were the general 
proprietors. Until that was done, it was not easy to see how the Crown 
was called on^ or could properly have asserted a right to the ezclasiYe 
possession, or treated the canal proprietors as trespa8Ber8.(i0) This case 
is not cited as an authority in favour of the right of the Crown to the 
sea shore, but it is mentioned as an apt illustration of the forbearance of 
the Crown until some act should be ventured upon deserving of rebuke. 

The lessees of a fishery had openly landed their nets for twenty years 
on the shore of a public navigable river (the Derwent.) No case of nui- 
sance was made out against them, and in an action upon the case brought 
by them for disturbance of their rights, the Court held that a grant of 
the right of landing might be preBumed.(a[;) 

The lords of the manor of Brighton brought an action of trespass 
against the defendant for taking wreck. The right of the Crown prima 
facie was admitted, and the possible grant of the soil to the lord of the 
manor was acknowledged; but Bay ley, J., added these remarkable ex- 
pressions : ''The right of the Crown is not in general for any beneficial 
interest to the Crown itself, but for securing to the public certain privi- 
leges in the spot between high and low water mark ; and if any nuisance 
is committed on that spot, then the Crown has the power of proceeding to 
rectify the nuisance.(^] 

r*4471 *^^^ proper way of asserting these rights by lords of manors, 
L -I is by proving acte of ownership. These matters of evidence do 
not afiect the prerogative; on the contrary, the evidence given hy the lord 
presumes a grant from the Orown,{z) 

So again, with the conservancy in rivers, or with the conservancy in 
fishing, the Crown will not interfere, unless, indeed, the powers of such 
conservancy were improperly exercised. But if the soil be meddled with, 
the prerogative oif the Crown immediately attaches, and herein consists 
the distinction which, when well considered, prevents the reader from 
being misled. 

<< The Mayor and Corporation of the city of London have for a very 
long period held and exercised the office of Conservator of the River 
Thames : they have, moreover, within the last few years, granted license 
to different parties to embank parte of the strand or soil of the said 

{w) 19 L. J., Q. B. 242, Doe d. The Qaeen and Finch v. Abp. of York and 
others. 

(x) 2 Brod. k Bing. 667, Graj and another r. Bond and another. 

ly) Hairs Rights, &c., 263, Dickens y. Shaw. See also 4 B. & C. 485, Scratton 
y. Brown, where the lord of a manor in Essex established his right to the soil of 
the sea shore as a grantee. Speech of Mr. Sergeant Merewether, p. 43, Mr. Ward's 
case. 

(«) 3 Man. k By. 329, Lopez y. Andrew. T 0. B. 861, Galmadj t. Rowe. 
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mer/'(a) The oonserrincy seems to be a matter distiBot from the 
lioensea : and thas, as soon as the rights of the prerogative were sup* 
posed to be inyaded^ we find a proceeding instituted, ez officio, by the 
Attorney General. 

To offer any opinion upon a question, the issue of which has not yet 
been tried, would be premature. The case is cited in order to shew that, 
although the Crown appears to have been frequently and justifiably silent 
npon several occasions, where disputes have arisen between subject and 
subject, or where the particular transaction has not come fully into view, 
yet that immediately upon a disclosure to the law officers of Uie supposed 
invasion, they have not been wanting in energy to repress it on the 
ground of the prerogative. 

The same resolution on the part of the Crown appeared in the case of 
an enclosure in Waltham Forest. As soon as the defendant made a ditch 
or fence on the soil of the forest, he was charged with an illegal enclo- 
sure, with doing damage to the vert and venison, and to the Queen's dis- 
heri8on.(6) The charge here was for an injury to the incorporeal right 
of forest ; it was not an information of intrusion into the lands of the 
Crown, but the case manifests the view which the law officers took upon 
being certified of acts which might prove prejudicial to the rights of the 
Sovereign. 

Some doubts have been thrown upon the authenticity of the Treatise 
ascribed to Lord Hale — ^De Jure Maris.(c) — Bat supposing it to be, or 
not, the work of Lord C. J. Hale, it seems to agree with the opinions 
of text writers and of many decisions. And it may, perhaps, be sug- 
gested, by way of internal evidence, that the arguments of *Lord r-i^iAon 
Hale in Sir Eobert Atkyns v. Clare, (c2) and Collingwood v. L J 
Paoe,(e) and his arguments likewise as reported to us in the State Trials, 
savour in some degree of the quaintness, clearness, and force conspicuous 
in the Treatise De Jure Maris. Besides, not content with impugning the 
authority of this book, Mr. Serjeant Merewether expresses a doubt, not, 
indeed, as to the authenticity, but as to the authority of Callis.(/) This 
is almost proving too much. For Callis, or Callice, was a Seijeant-at-law 
in the reign of Queen Elizabeth, and, of course, much anterior to Lord 
Hale, and he appears to have laid down the principle of ownership in 
the Crown without the least fear of argument on the Bubject.(^) Now, 
as to the authority of Callis, BuUer, J., a Judge of great note in his 

(a) Jerwood'8 Dissertation, p. 1. See the case, which at present has b^en con- 
fined to the question of exceptions to the answer of the corporation in Chancery. 
8 Bear. 270. 14 L. J., Cane. 306. 1 H. L. 440. 18 L. J., CanC. 314, Attorney 
General t. Corporation of London ; and ante in this Treatise, p. 23. 

(b) See 14 Mees. k W. 301, Attorney General y. Brown. 16 Mees. & W. 669. 1 
Exch. 211. Attorney General v. Hallett. See also 16 Mees. A W. 97. 3 Dowl. ft 
L. 685, S. C. 

e) Speech of Mr. Sergeant Merewether, pp. 11. 38. 

d) 1 Ventr. 399. (e) Id. 413. (/) Speech, p. 33. 
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dajy has obseryed^ ooncerning sewers, that Gallis's Readings is '' one of 
the best perfonnances on that sabject, and which has always been admitted 
as good authority /'(A) 

It has thus been endeavoured to shew that the prerogative of the 
Crown extends to the soil of the sea within the realm of England, to the 
shore situate between high and low water mark, and to the land beneath 
tidal rivers. It may be asserted, that it is more to the advantage of the 
people at large than if the right resided absolutely in a subject. The 
frequent disputes respecting the shore, the numerous instances of grants 
in which the Crown appears to have been imposed upon, and the incon- 
venience which has resulted upon occasions from the conduct of owners 
who have had bona fide grants, prove the case in favour of the sovereign's 
better title. The idea of universal proprietary of soil in the Crown, 
though but a shadow in modem times, is of more useful application than 
that of exclusion of the prerogative. Some one must have been the pri- 
mary occupant, and the experience of our history has taught us that we 
have attained our present eminent position in the society of the world, so 
to speak, notwithstanding a general regal dominion, whereas it would 
seem highly uncertain whether we should have enjoyed similar independ- 
ence, liberty and honour, if the soil of the shore had been parcelled out 
into numerous petty estates. Our condition might have been in that 
case scarcely superior to the lesser tyrannies which are found at the 
mouth of the great African rivers, where access to the interior of the 
country is denied, unless the cravings of the small maritime prince next 
the sea be first satisfied. This point may be illustrated in a slight degree 
by consulting the case of Dimes v. The G-rand Junction Canal Com- 
pany, (t) It is not necessary to discuss the merits of that case. It 
is sufficient to shew that it became in the power of an individual to 
stop a vast commercial , traffic by reason of a legal omission. On 
the other hand, where staiths were erected in a public navigable river 
for loading ships, the question presented to the jury was, not whether 
a private right had been infringed, but whether the alteration had 
been one for the public convenience. << Make an erection for pleasure, 
for whim, for caprice ; and if it interfere in the least degree with the 
r«idQl P^^^^^ right of passage, it is a nuisance. Erect *it for the pur- 
^ J poses of trade and commerce, and keep it applied to the purposes 
of trade and commerce, and subject to the guards with which this case 
was presented to the jury, the interests of trade and commerce give it a 
protection, and it is a justifiable erection, not a nuisance." (A;) Lord Ten- 
terden differed from Bayley, J., and Holroyd, J., on the point of mis- 
direction. His Lordship took the question to be, whether the navigation 
and passage of vessels on this public navigable river was injured by these 
erections. (^) All the Judges, therefore, agreed in viewing this case as 
one which turned upon the public convenience. The Crown did not 
claim the soil, for the shore seemed to have been distributed into rights. 

(h) 2 T. R. 365. (t) 9 Q. B. 469. 

(k) 6 B. & C. 596, by Bayley, J. (/) Id. 603. 
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There was a puUio right of navigation in the river^ (the Tyne,) for a 
traffic in ooals and other pnrposes. There were also public or private 
rights of JBshing; public or private rights on the 8hore.(m) The case 
was, therefore, decided upon an indictment for the nuisance in the 
river.(n) 

From these and other considerations^ therefore, and from authorities, 
we venture to draw the inference, not only that the soil of the coast is in 
the King, as one of the flowers of his prerogative, not merely that he has 
had the immemorial and almost undisputed dominion over the shores, but 
that it is essential and important for the public welfare that he should be 
endowed with such a right of proprietary. For in the absence of a grant, 
the Crown looks upon every private assumption as a trespass, and, not- 
withstanding a grant, if the public interest be invaded, or the privileges 
of the people narrowed, the grant pro tanto is void, and in the room of a 
rightful user by the grantee, there arises a purpresture. 



TRECEDENTS AND FORMS. [*«i] 



LAW OF WATERS. 

I. 

Declaration tn Debt, Ibr an InHalment of a Subscription towards 
making a Canal under a private Act of Parliament, 

[2 Chit. Pleading, by Greening, p. 293.] 

Fob that whereas, before the making of the call of money hereinafter 
next mentioned, and also before the making of a certain act of Parliament 
made and passed in the forty-ninth year, &o., intituled, &c., [here set out the 
title of the oc^,] to wit, on, &c., at, &c., the defendant in and by a certain 
instrument in writing, then and there signed by him, subscribed and un- 
dertook to advance and lend a certain sum, to wit, &c., to make, and with 
other sums of money to be subscribed by divers other persons the sum of, 
ftc. of lawful, &c., to be applied in addition to the sum of, &c., granted 
by Parliament in the improvement, &c., on the credit of the funds, to be 
vested in the commissioners by an act of Parliament to be obtained for &c., 
[here state the purposes of ihe act^'^ the said money to be advanced at 
instalments of twenty-five per cent., at not less than six months distance 

(m) 6 B. Ic G. 586, per Holroyd, J. (n) Id. 666, Bex t. Russell and others. 
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from each other^ and the first call not to be sooner than six months from 
the then present time; and whereas the defendant having so subscribed 
as aforesaid, afterwards, and after the passing of the said statute so made 
and passed in the year, on, &c., to wit, Ac., at, &c., certain persons, to wit, 
&o., then and there respectiyelj being commissioners for putting in 
execution the powers and authorities of the said first mentioned act, given 
and granted, did, by virtue of the powers and directions of the said act, 
duly make a certain call for the pajrment of all instalments, viz, one 
instalment of twenly per cent, upon the sum of^ ftc. so subscribed by the 
defendant as aforesaid, and the other sums of money subscribed for the 
purposes in the said act mentioned, and did then and there duly require 
the defendant to pay the sum, Ac., (the same being the first instalment of 
and upon the said sum of, &o. so by him subscribed as aforesaid,) on or 

r«4.^9l ^^^^ ^^^ ' *^^7 ^^) ^' ^ ^® plaintiff, who at the time of 
L J making of such call was, and from thence hitherto had been, and 
still is, the treasurer to the said commissioners, whereof the defendant 
then and there had notice ; and he, by reason of the premises, became 
and was liable to pay to the plaintiff as such treasurer as aforesaid, the 
said sum of, &c., being twenty per cent, on the said sum by him subscribed 
as aforesaid, whereby, &c. actio accrevit, 

[See another Count, 2 Chit. Pleading, 6th ed., p. 392.] 

11. 

DedarcUian /or Disturbing a Private Right of Fishery. 

[2 Chit. Pleading, by Greening, p. 666.] 

Venue, local. 

For that the defendant, on, &c., and on divers other days and times, 
between that day and the day of exhibiting this bill, with force and arms, 
&c., broke and entered the close of the plaintiff covered with water, 

called [or abutting OU; &c.] and then fished in the said close for 

fish, and the fish, to wit, salmon, trout, ^— pike, carp, 

tench, perch, roach, and eels, of the plaintiff, of 

great value, to wit, of the value of d6 , there then found and being 
caught, and took, and carried away, the same, and converted and disposed 
thereof to his own use. And also for that the defendant, on, &c«, and on 
divers other days and times, between that day and the commencement of 
this suit, with force and arms, &c., broke and entered the several fishery 

of the plaintiff, in a certain river called j situate in the parish of , 

in the county of , and then and there fished in the said fishery for fish, 

and the fish, to wit, &c., (enumerate as in the preceding form,) of the plain- 
tiff, there then found and being of great value, to wit, of the value of £ 
caught, took, and carried away, and converted and disposed thereof to his 
own use. And also for that the defendant on, &c., and on divers other 
days and times, between that day and the commencement of this suit, 
with force and arms, &o., in the free fishery of the plaintiff, in the parish 
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aforesaid, in the oooniy aforesaid, fished, and the fish, to wit ^as in the 
form, supra,) there then found and being of great value, to wit, of the 
value of £-• — ^ caught, took, and carried away, and converted and dis- 
posed thereof to his own use. And also for that the defendant on, Ac., 
aforesaid, and on divers other days and times, between that day and the 
commencement of this suit^ with force and arms, &c., caught took, and 
carried away other the dead fish, to wit, (as in Uie form, supra,) of the 
plaintiff, there then found and being, of great value to wit, of the value 

tA & , and converted and disposed thereof to his own use, to wit, at, 

&c., aforesaid. 



*m. [•458] 

FUa to the above. Liberum tenementum of Defendant, 
[3 Chit. Pleading, by Greening, p. 869 J. 

And for a further plea in this behalf, as to the fishing in the said fishe- 
ry in the said declaration mentioned, and the said fish there found and 
being, catching, seizing, taking, and carrying away, and converting and 
disposing thereof to his own use, the defendant says, that the place in 
which the said supposed several fishery now is, and at the said several 
times, when, &c., was a certain close or piece or parcel of land covered 
with water, and which said close or piece or parcel of land now is, and 
at the said several times, when, &c. was the close, soil, and freehold of 
the defendant, wherefore the defendant, at the said several times, when 
&c. entered into the said close, piece or parcel of land, and fished there 
for fish, and the said fish in the said declaration mentioned, there found 
and being, caught, seized, took, and carried away, and converted and dis- 
posed thereof to his own use, as it was lawful for him so to do for the 
cause aforesaid; which are the said several alleged trespasses in the in- 
troductory part of this plea mentioned, and whereof the plaintiff hath 
above complained against the defendant. And this the defendant is ready 
to verify. 

And for a further plea in this behalf, as to the said alleged trespasses 
in the introductory part of the said last plea mentioned, and therein jus- 
tified, the defendant says, that the said fishery in the said first count 
mentioned, and in which, &c. now is, and at the said several times, when, 
&c. was the several fishery of the defendant ; wherefore the defendant, at 
the said several times, when, &c. being seasonable times of the year for 
that purpose, fished in the said fishery in the said first count mentioned, 
and the said fish in the said first count mentioned there found and being, 
caught, seised, took, and carried away, and converted and disposed there- 
of to his own use ; as it was lawful, &c — [Ab in the former plea to the 
end]. 

!' Third plea, same introduction as ahove^ — ^That he the defendant, 
ore and at the said several times, when, ^. in the said declaration 
mentioned, was and and still is seised in his demesne as of fee, of and in 
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divers, to wit, two thonsand acres of land, with the appartenanees, sitaatOi 
lying, and being in the parish aforesaid, and that the defendant, and all 
those whose estate he now hath, and at the said seyeral times, when, &e. 
had, of and in the said land with the appartenanees, frcfm time whereof the 
memory of man is not to the contrary, have had, and have been used and 
accaBtomed tp have, and of right ought to have had, and the defendant still 
of right ought to have a Jree fishery in the said fishery in the said decla- 
ration mentioned, in which, &c., and daring all the time aforesaid fished, 
and have been used and accastomed to fish, and of right ought to have 
fished, and still of right ought to fish in the same fishery for fish every 
year at all seasonable times of the year for fishing, at his and their free 
will and pleasure, and to take and carry away the fieh from time to time 
caught by them therein as belonging and appertaining to the said land 
r«4.fi4.1 *^^^^ ^^^ appurtenances. Wherefore the defendant, at the said 
L J several times when, &c., the same being seasonable times of the 
year for that purpose, fished in the said fishery in this plea mentioned, 
and in which, &c. And the said fish in the said declaration mentioned, 
there found and being, took and carried away, and converted and disposed 
thereof to the use of the defendant, as he la^ully, &c.— -[>Same concltuian 
as in the first plea'^t 

The plea of common fishery is precisely similar to the last plea of free 
fishery, inserting the words << common of fishery/' instead of the words 
t'free fishery,*' 

[Same introduction as in the plea, anteS^ — ^Because he says that the 
said alleged fishery, in which, &c., at the said several times, when, &o., 
was and still is, and from time immemorial hath been part and parcel of 
the said river, called the, &c., and that the said part thereof, in which, &c. 
now is, and at the said several times when, &c. was, and from time whereof 
the memory of man is not to the contrary hath been, a public and common 
navigable river, in which the tides and waters of the sea during all the 
time aforesaid have fiowed and reflowed, and that in the said part of the 
same river called the, &c., in which, &c., every subject of this realm at 
the said several times, when, ftc. of right had, and of right ought to have 
had, still hath, and of right ought to have the liberty and privilege of fish- 
ing. Wherefore the defendant, being a subject of this realm, at the said 
several times, when, &o., entered into the said fishery, in which, &o., so 
being part of the said navigable river as aforesaid, where the tides and 
waters of the sea flow, to fish in the said river there, at the said several 
times, when, Ac., being seasonable times of the year for such fishing, and 
at those several times did fish there, as it was lawful, &c. — [ Con^ilude as 
in the first plea."^ 

IV. 

Indictment for Taking or Destroying Pish in water adjoining to a DweQr 

ing'house, 

[1 Archbold's PeeFs Acts, 2nd ed. p. 105]. 

BEBKSHIRE, to wit : The jurors for our lord the King upon thdr 
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oath present^ that A. B.^late of the parb of , in the ooaoty aforesaid, 

labourer, on the second day of Jalj, in the eighth year of the reign of 
our sovereign lord Qeorge the Fourth, by the grace of Qod of the United 
Kingdom of Qreat Britain and Ireland, Bang, defender of the Faith, with 
force and arms, at the parish aforesaid, in the county aforesaid, in a cer- 
tain close adjoining [or belonging] to the dwelling-house of C. D., there 
situate, in a certain pond [or stream] of water there being, whereof the 
said G. B., was then and there the owner [or ^^ wherein the said 0. B. 
then had a right of fishery''], ten fish called trout, of the price and value 
of ten pence, then and there being found, then and there in the said pond 
unlawfully and wilfully did take [or destroy] : against the form of the 
statute in that case made and provided, and against the peace of our lord 
the King, his Crown and dignity. 



*V. [*4565 

Conviction for Taking or Destroying IHak elsewhere than as above, 

[1 Archbold's Peel's Acts, 2nd ed. p. 106]. 

BEBKSHIRE, to wit : Be it remembered, that on day of , 

in the year of our Lord , at , in the county aforesaid. A, B. is 

convicted before me, J. P., one of his Majesty's justices of the peace for 

the said county, for that he the said A. B., on the ■ day of , in 

the year aforesaid, at the parish of , in the county aforesaid, in a 
certain pond [or stream] of water there situate, the private property of 
C. B. [or wherein C. B. then had a private right of property] ten fish 
called trout, of the value of ten pence, then and there being found, then 
and there in the said pond unlawfully and wilfully, did take [" take or 
destroy^ or attempt to take or destroy'*^ ; against the form of the statute 
in that case made and provided : I the said J. P. do thereforeadjudge the 
said A. B. for his said offence, to forfeit and pay the sum of [five] pounds, 
over and above the value of the said fish so taken as aforesaid, and the 
further sum of [ten pence], being the value of the said fish, and also to 
pay the sum of shillings* for cost; and in default of immediate pay- 
ment of the said sums, to be imprisoned in the — [and there kept to 

hard labour] for the space of , (see s. 67, post)^ calendar months, 

unless the same sums shall be sooner paid ; and I direct that the said sum 
of five pounds shall be paid to J. S., (see s. 66, post), of — aforesaid, 
in which the said offence was committed, to be by him applied according 
to the direction of the statute in that case made and provided, and that 
the said sum of ten pence shall be paid [to the said C. J),, or if he have 

* If time be given for the payment of the penalty, cfec, the form of the 
conviction may be the same as the above, to the ^"X^^ for costs and I order 

that the said sums shall be paid by the said A. B. on or before the 

day of next : and I direct that the said sum of five pounds shall be 

paid to J. S.y of, dscJ' as in the above form to the end. 
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been examined in proof of the offence^ then thiu ; f^ also to the said J. 8., 
the said C. D. having been examined in proof of the offence aforesaid"]!; 

and I order that the said sum of shillings for costs shall be pud to 

(the cornplatnanfj. Given under my hand and seal, the day and 

year first aboye mentioned. 

J. P. 

[*466] *VI. 

Indictment for Breaking down the Dam of a IH»h Pond* 

[1 Archbold's PeeFs Acts, 2nd ed. p. 229]. 

BERESHIBE, to wit : The jnrors for onr lord the King upon their 
oath present, that A. B., late of the parish of , in the county aforesaid, 
labourer, on the second day of July, in the eighth year of the reign of 
our sovereign lord George Uie Fourth, by the grace of God of the United 
Kingdom of Great Britain and Ireland, King, Defender of the Faith, with 
force and arms, at the parish aforesaid, in the county aforesaid, the dam of a 
certain fish pond [<< of any fish pond, or of any water which shaU he private 
property J or in which there shaU he a private right offishenf^ of one C. D., 
there E»tuate, unlawfully and maliciously did break down and destroy, [« with 
intent thereby then and there to take and destroy the fish in the said pond 
then and there being '" or (< and did thereby then and there cause the loss 
and destruction of divers of the fish in the said pond then and there being'']: 
against the form of the statute in that case made and provided^ and against 
the peace of our lord the King, his Grown and dignity. 

vn. 

Indictment for putting Lime, Ac. into a Fish Pond, 
[1 Archbold's Peel's Acts, 2nd ed. p. 280]. 

BERKSHIRE, to wit : The jurors of our lord the King upon their oath 
present, that A. B., late of the parish of — , in the county aforesaid, 
laboarer, on the second day of July, in the eighth year of the reign of our 
sovereign lord George the Fourth, by the Grace of God of the United 
Kingdom of Great Britain and Ireland, King, Defender of the Faith, 
with force and arms, at the parish aforesaid, in the county aforesaid, un- 
lawfully and maliciously did put a large quantity, to wit, five bushels of 
lime [« lime or other noxious material"'^ into a certain fish pond [^'cu^ 
fish pond or any water which shall he private property, or in which there 
shaU he a private right offishery^'l of one G. D., there situate, with in- 
tent thereby then and there to destroy the fish in the said pond then and 
there being : against the form of the statute in that case made and provi- 
ded, and against the peace of our lord the King, his Grown and dignity. 



PBB0EDSMT8 AND VOEMB. 417 

•Vin. [*457] 

Form of Oonvictiofi for ioMng Fisk illegally in the Thames 

» 

[Under 80 Geo. 2, c. 21, 8. 12]. 

To wit : Be it remembered, that on tbis day of — in the 

year of his Majesty's reign, A. B. is oonyicted before me, one of 



his Majesty's justices of the peace for the city or county of , (as the 

case shall happen to be) for [here set forth the offence,'^ and I do adjudge 

him to pay and forfeit for the same the sum of Oiven under my 

hand and seal the day and year aforesaid. 



IX. 

Declaration /or not doing the Accustomed Suit to a Mill 

[8 Wentw. p. 528]. 

GARDiaANSHIEE, to wit. Thomas Edwards and James Edwards 
complain of David Jenldns and Catherine Jenkins, being, &c. ; for that 
whereas the said Thomas and James, on the 80th day of May, 1787, and 
long before, were, and continually from that time hitherto have been, 
and still are lawfully possessed of and in a certain ancient water com 
mill, with the appurtenances, situate, standing, and being within the 
manor and lordship of Hampeter Pont Stephen, iu the said county of 
Cardigan } and the said Thomas and James being so possessed of the 
said mill, with the appurtenances, by reason thereof, during all the time 
aforesaid, have had, and of right ought to have, for all the time aforesaid, 
toll of all com, grain and malt ground in the same mill : And whereas 
the said David and Catherine, on the same day and year aforesaid, and 
long before, were, and continually from thenceforth hitherto hath been, 
and still are, possessed of and in a certain messuage or dwelling-house, 
with the appurtenances, situate, standing, and being within the manor or 
lordship aforesaid, in which said messuage or dwelling-house the said de- 
fendants did for all the time aforesaid, inhabit and dwell, and still inhabit 
and dwell, and by reason thereof, for all the time aforesaid, ought to 
have ground, and still of right ought to grind at the aforesaid mill all 
their com, grain and malt, which after the grinding thereof had been or 
should be used and spent in their said messuage or dwelling-house, and 
to pay the said Thomas and James for the grinding thereof a reasonable 
toll ; nevertheless the said defendants, well knowing the premises, but 
designing and maliciously intending unjustly to injure and damnify the 
said plaintiffs in this behalf, and to hinder and deprive them of the profit 
and advantages which ought to have accrued to them from and by reason 
of the grinding of the said com, grain and malt of the said *de- r^AP^Q't 
fendants by them after the grinding thereof within the time ■- J 

JuOT, 1858.— 27 
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aforesaid, used and spent in tbeir said messuage or dwelling-house, to 
wit, on the 80th day of May, 1787, and on divers other days and times 
hetween that day and the day of exhibiting the bill of the said plainti£BS| 
at Lampeter Pont Stephen aforesaid, in the said oounty, did withdraw 
their grist from the said mill of the said Thomas and James, and did 
grind and cause to be ground a large quantity of com, ffratfij and malt, 
that is to say, <me thouiand quartern of com, one thousand quarters of 
ffraiJty and one hundred quarters of malt by them, after grinding thereof, 
in their said messuage or dwelling-house within that time aforesaid used 
and spent, in and at another mill than the said mill of the said plaintiffs, 
to wit, at L. P. S. aforesaid, in the said county, by reason whereof the 
said plaintiffs have totally lost the profit and advantage which they 
ought to have got and obtained from the grinding thereof at their said 
miU, to wit, at L. P. S. aforesaid in the said county: And whereas also, 
fto. [2nd count same as first, only stating the custom to be to grind malt 
only, and therefore omitting the words in italics Q And whereas also the 
said Thomas and James, on the 30th of May, 1787, and long before 
were, and continually from thenceforth hitherto have been, and still are 
lawfiilly possessed of and in a certain other ancient water com mill, with 
the appurtenances, situate, lying, and being within the said manor or 
lordship of Lampeter Pont Stephen aforesaid, in the said county ; and 
the said plaintiffs, being so possessed of the said last mentioned mill, 
with ^e appurtenances, by reason thereof, during all the time last afore- 
said, have had, and of right ought to have, for all the time last aforesaid, 
toll of all corn, grain, and malt ground in the said last mentioned mill : 
And whereas also the resiants and inhabitants residing and inhabiting in 
houses within the said manor or lordship of L. P. S. (save and except 
such inhabitants and rasiants residing and inhabiting in houses within 
the said manor as are bound to any other mill with some part of their 
com, and save and except poor cottagers, that buy some meal ready 
ground) have during all^he time last aforesaid ground, and still of right 
ought to grind all their com, grain, and malt, which by them, or any of 
them, after the grinding thereof, had been and should be used or spent 
in their said respective houses, at the said last mentioned mill of the said 
plaintifiiEi : And whereas also the said defendants, on the 80th day of May, 
1787, and long before were, and continually from thenceforth hitherto 
have been, and still are inhabitants and resiants within the said manor 
or lordship, and are not, nor during the time last aforesaid were bound to 
any other mill than the said last mentioned miill of the said plaintiff! 
with any part of their com, and are not, nor during the time last afore- 
said were not poor cottagers that bought some meal ready ground, and 
during all the time last aforesaid have resided and dwelt, and still do 
reside and dwell in a certain other* dwelling-house, with the appurte- 
nances, situate, standing, and being within the said manor aforesaid, and 
by reason thereof, for all the time last aforesaid ought to have ground, and 
still ought to grind at the said last mentioned mill of the said plaintifis 
all their com, grain, and malt, which after the grinding thereof by them, 
or.either of them, had been or should be used or spent in their said last 
mentioned dwelling-house, and to pay to the said Thomas and James for 
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the grinding thereof a reaaonable toll } nevertheless [grievances same as 
in fiinst oount, and so on to the end]: And whereas also, &o. [4th count 
same as third, with the same difference as between the second and first]: 
""^And whereas also the said Thomas and James afterwards, to ri^Af^q-i 
wit, on the said 30th day of May, 1787, and long before were, ^ J 
and continually from thenceforth hitherto have been, and still are law- 
fully possessed of and in a certain ancient water com mill, with the 
appurtenances, situate, lying, and being within the manor or lordship of 
L. P. S. aforesaid, in the said county, and the said plaintiffs bang so 
possessed of the said last mentioned mill, with the appurtenances, by 
reason thereof, during all the time last aforesaid, have had, and of right 
ought tp have, for all the time last aforesaid, toll of all com, grain, and 
malt ground in the said last mentioned mill : And whereas also the resi- 
ants and inhabitants residing and inhabiting in houses within the said 
manor or lordship of L. P. S. aforesaid, in the said county, during all 
the time last aforesaid, ought to have ground, and still of right ought to 
grind all their com, grain, and malt which by them, or any of them, 
after the grinding thereof, had been or should be used or spent in their 
said respective houses, at the said last mentioned mill of the said plain- 
tiffs : And whereas also the said defendants, on, &c., and long before 
were, and continually from thenceforth hitherto have been, and still are 
inhabitants and resiants within the said manor or lordship, and during 
all the time last aforesaid have resided and dwelt, and still do reside and 
dwell in a certain other dwelling-house, with the appurtenances, situate, 
standing, and being within the manor or lordship aforesaid, and by reason 
thereof, -and for all the time last afcwesaid ought to have ground, and 
still of right ought to grind in the said last mentioned mill of the said 
plaintiffs, all their com, grain, and malt, which after the grinding thereof 
by them or either of them, had been or should be used or spent in their 
said last mentioned dwelling-house, and to pay to the said plaintiffs for 
the grinding thereof a certain reasonable toll ; nevertheless [the gravamen 
same as in the first count, and so on to the end] : And whereas, &c. [6th 
count same as fifth, with the same difference as between the second and 
first]: And whereas also the said plaintiffs, on, &o., and long before 
were, and continuaUy from thence hitherto have been, and still are law- 
fully possessed of and in a certain other andent water com mill, with 
the appurtenances, situate, lying, and being within the manor or lordship 
of L. P. S. aforesaid, in the said county : and the said plaintiffs being so 
possessed of the said last mentioned mill, with the appurtenances, by 
reason thereof, during the time last aforesaid, have had, and of right 
ought to have for all the time last aforesaid, toll of all cam, grainy and 
malt, ground in the said last mentioned mill ; and whereas the said de« 
fendants, on, &c., and long before were, and continually from thenceforth 
hitherto have been, and still are possessed of a certain other messuage 
or dwelling-house, with the appurtenances, situatCi standing, and being 
within the manor or lordship aforesaid, in which said last mentioned 
dwelling-house they the said defendants did for all the time last aforesaid, 
and still do inhabit and dwell, and by reason thereof, for all the time last 
aforesaid| ought to have ground, and still of right ought to grind at the 
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said last mentioned mill all their cam, grain, and malt, which aflter the 
grinding thereof had been and should be used and spent in their said 
messuage or dwelling-house, and to pay for the grinding to the said 
plaintiffs a reasonable toll } nevertheless the said defendants, well know- 
ing the premises last aforesaid, but designing and maliciously intending 
unjustly to injure and damnify the said plaintiff in this behalf, and to 
hinder and deprive them of the profits and advantage of their said last 
r*i(K(V\ ^^^^^^^^ *mill, and wrongfully and fraudulently designing and 
L -I maliciously intending to evade the grinding of the said last men- 
tioned malt at the said last mentioned mill of the said plaintiffs, and to 
evade the paying of the said last mentioned reasonable toll arising and 
accruing to the said plaintiffs from the grinding of the said last men- 
tioned malt at the said last mentioned mill of the said plaintiffs, on, &c., 
and on divers other days, &c., at, &c., in., &c., did withdraw other their 
grist from the said last mentioned mills of the said plaintiffs, and did not 
at all or during any part of the time last aforesaid grind or cause to be 
ground at the said mill any malt whatever, but during the time last 
aforesaid did wrongfully, injuriously, evasively, and deceitfully, in order 
to evade the grinding of the said last mentioned malt at the said last 
mentioned mill, and the payment of the last mentioned toll as last afore- f 
said, buy, and caused to be bought divers large quantities of malt ground, 
which had been ground elsewhere than at the said last mentioned mill 
of the said plaintiffe, and did then and there use and spend the said malt, 
ground and bought as last aforesaid, within the said last mentioned mes- 
suage of the said plaintiff, and which the said defendants, at the time of 
using and spending thereof, knew to have been ground elsewhere than at 
the said last mentioned mill of the said plaintiffs, by reason whereof the 
said plaintiffs have totally lost the profit and advantage which they ought 
to have got and obtained from the grinding thereof at their said last men- 
tioned mill, and the toll and multure arising therefrom, to wit, at, &o. : 
And whereas, &c. [this count same as the seventh, leaving out the words in 
italic] : And whereas also the said plaintiffs, on, &c., and long before were, 
and continually from thenceforth hitherto have been, and still are lawfully 
possessed of and in a certain other ancient water corn mill, with the appur- 
tenances, situate, lying, and being within the manor or lordship of L. P. 
S. aforesaid, in the said county ; and the said plaintiffs being so possessed 
of the said last mentioned mill, with the appurtenances, by reason thereof^ 
during the time last aforesaid, have had, and of right ought to have, for 
for all the time last aforesaid, toll of all com, grain, and malt ground in 
the said last mentioned mill : And whereas the resiants and inhabitants 
residing and inhabiting in houses within the said manor or lordship of L. 
P. S. (save and except such inhabitants and resiants residing and inha- 
biting in such houses within the said manor as are bound to any other 
mill with some part of their corn, and save and except poor cottagers 
that buy some meal ready ground) have during all the time last afore- 
said, ground, and still of right oaght to grind all their com, grain, and 
malt, which by them, or any of them had been or should be used or 
■pent, after the grinding thereof, in their said respective houses at the 
said last mentioned mill of the said plaintifis, to wit, at, &o. : And 
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whereas also the said defendants, on, ftc., and long before were, and con- 
tinuallj from thenceforth hitherto have been, and still are rcsiants and 
inhabitants within the said manor or lordship, and are not, nor daring 
the time last aforesaid, were bonnd to any other mill than the said last 
mentioned mill of the said plaintiffs with any part of their com, and are 
noty nor during the time last aforesaid were not poor cottagers that bought 
some meal ready ground, and during all the time last aforesaid haye 
resided and dwelt, and still do reside and dwell in a certain other dwell- 
ing-house, with the appurtenances, standing, and being within the manor 
and lordship aforesaid, and by reason thereof, and during all the time 
last aforesaid ought to have ground, and still of right *ought to r«4^/«i-| 
grind at the said last mentioned mill of the said plaintiffs, all their ^ -I 
com, grain, and malt which, after the grinding thereof, had been, or 
should be by them or either of them used or spent in their said mes- 
suage or dwelling-house, and to pay to the said plaintiffs for the grinding 
thereof a reasonable toll ; nevertheless, &o. [gravamen same as in the 
seventh count, and so on to the end] : And whereas, &c. [this count same 
as the last, with the difference of malt only, instead of <^ com, grain, and 
malt'' j Damages, &o.y Pledges, &c. 



X. 

DedarcLHan far Ohsh'ucting Water from flawing to Plaintiff* $ MiU, 

fyc, 

[Pearson's Chit. Pleadings, ed. 1847, p. 623.] 

For that whereas, before and at the tides of the committing of the 
grievances by the defendant as hereinafter mentioned, the plaintiff was 
lawfully possessed of a certain mill and manufactory, and certain closes 
and premises [as the case m^y 6e], with the appurtenances, in the county 
aforesaid, and [hy reason thereo/j the plaintiff, before and at the times 
of the committing such grievances, of right ought to have had and en- 
joyed, and still of right ought to have and enjoy the benefit and advan- 
tage of the water of a certain stream which had been used to run and 
flow, and during all that time of right ought to have run and flowed, 
and still of right ought to run and flow [in great plenty and in its risual 
and proper course, flow and current'^ unto the said mill, manufactory, 
closes and premises of the plaintiff, for supplying the same with water 
for working, using and enjoying the said mill, &o., respectively, and for 
other necessary beneficial and useful purposes in that behalf; yet the 
defendant intending to injure the plaintiff, heretofore, to wit, on, &c., and 
on divers days and times afterwards and before the commencement of 
this suit, wrongfully and injuriously placed and erected a certain dam 
and hatch, and certain pipes and other erections in and across part of the 
said stream above the plaintiff's said tenements, and in and upon the 
banks and sides of the said stream above the plaintiff's said tenements, 
and wrongfully and injuriously there kept and continued the said dam, 
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haicti^ pipes and other erections so there made, placed and erected for a 
long space of time, to wit, from thence until the commencement of this 
suit, and thereby daring all that time nnlawfally and wrongfully penn^ 
back and stopped the water of the said stream, and diverted and tamed 
dirers large quantities of the water of the said stream, which ought to 
have flowed to the said tenements of the plaintiff respectively, away from 
the said tenements, and prevented the same from flowing to the said ten* 
ements ; and the defendant, further intending as aforesaid, on other days 
and times whilst the plaintiff was so possessed of his said tenements, to 
wit, on, &c., and other days and times afterwards and before the com* 
mencement of this suit, wrongfully and injuriously by means of the said 
dam, obstructions and erections and otherwise, wrongfully caused divers 
other large quantities of the water of the said stream to flow against and 
r*A.Mi P^^ ^^ ^^^ closes of the plaintiff respectively in a *more vio- 
L^^^J lent, rapid and impetuous manner than the water of the said 
stream had been used and accustomed to flow, and otherwise might and 
would have flowed against and past the said closes of the plaintiff, and 
thereby to wash away a sreat part of the banks of the same closes, and 
greatl/injnre the sme; by means of which said several premised the 
plaintiff was for and during all the time aforesaid hindered and pre- 
vented from using his said mill, manufactory, closes and premises, with 
the appurtenances, in so ample and beneficial a manner as he otherwise 
might and would have done, and the said several tenements of the plain- 
tiff became and were and are thereby much injured and deteriorated in 
value; To the damages, &c. 



^ XI. 

Against the Occupier of Land /or improperly ke^ng open tJie Hatch 
of a Reservoir connected with a Streamy whereby PlairUiff's MiU was 
not sufficiently supplied with Water, 

[Pearson's Chit. Pleadings, ed. 1847, p. 625.] 

For that whereas the plaintiff, before and at the several times of the 
committing of the grievances hereinafter mentioned, was and from thence 
hitherto hath been and still is possessed of a certain water com mill, 
with the appurtenants, in the county aforesaid, near to and upon a cer- 
tain watercourse in the said county, and [&y reason thereof] the plaintiff 
then of right ought to have had and enjoyed, and still of right ought to 
have and enjoy the benefit and advantage of the water of the said water- 
course for the working of the said mill, and which water daring all that 
time ought to have run and flowed, and still of right ought to run and 
flow through KnAover the flood hatch of and belonging to a reservoir there 
along the said watercourse unto the said mill ; and whereas also the 
plaiDtiff, by reason of his possession of the said mill; with the appur- 
tenants, during all the time aforesaid, of right ought to have had and 
enjoyed, and still of right ought to have and enjoy the liberty and privi- 
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lege of IiaTiiig the water flowing into the said reservoir from time to time 
penned back therein hy meant of the taid flood hatch for the supplying 
of the said mill with water sufficient for the working thereof; and where- 
88 also the defendant was then and still is possessed of the said flood 
hatch of and belonging to the said reservoir, and by reason thereof from 
time to time during the time aforesaid of right ought to have penned 
back^ and still of right ought from time to time to pen back in the said 
reservoir, by means of the said flood hatch, the water flowing into the 
same, for the supplying of the said mill with water and sufficient for the 
working thereof upon reasonable notice and request from the said plain- 
tiff so to do ; and the said plaintiff saith, that heretofore and whilst he 
was so possessed of the said mill and entitled to have the water penned 
back in the said reservoir as aforesaid, and whilst the defendant was so 
possessed of the said flood hatch and liable to pen back the water in the 
said reservoir as aforesaid, to wit, on, &c., and on divers other days and 
times between that day and the commencement of this suit, he, the 
plaintiff, gave notice to the defendant and requested him to pen back 
the water in *the said reservoir for the purpose of supplying the r^t^oo-i 
said mill of the plaintiff with water sufficient for the working >- -I 
thereof; and although the defendant might and ought so to have done 
at the several times aforesaid, the same being reasonable and proper times 
in that behalf; Yet the defendant, not regarding his duty in that behalf, 
but intending to injure the plaintiff, did not nor would, when he was so 
requested as aforesaid, or within any reasonable time afterwards, pen 
back the water in the said reservoir, but wholly refused and omitted so 
to do, and on the day and year first aforesaid, and for a long time after- 
wards, to wit, from thence continually until the commencement of this 
suit, wrongfully and injuriously kept and continued the said flood hatch 
open, and thereby during all that time prevented the water flowing into 
the said reservoir from being penned back therein ; by reason whereof 
the said mill of the plaintiff could not during the time aforesaid be sup- 
plied with sufficient water for the working thereof; and the plaintiff, 
during all the time aforesaid, was prevented from working the said mill 
in so ample and beneficial a manner as he ought and otherwise would 
have done, and thereby lost and was deprived of divers great gains and 
profits, which he might and otherwise would have derived from the use 
of his said mill ; and also by reason of the premises, the plaintiff, dur- 
ring the time aforesaid, to wit, on, &c., and on divers other days after- 
wards, was forced and obliged to grind at other mills of other persons 
divers large quantities of com, to wit, 500 quarters of com, which, but 
for the committing of the said several grievances by the defendant as 
aforesaid, he might and would have ground at his said mill, and in so 
doing was necessarily put to great trouble and expense of his moneys, 
to wit, the amount of £ j and lost divers profits which would other- 
wise have accrued to him, and was and is otherwise injured; To the 
damage, &c. 

[And see other Formsy p. 626, (fro.]. 
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XIL 

Denied of Plaintiff's right to the Use of the Water. 

{Tearson's Chit. PleadiDgs, ed. 1847, p. 674.] 

Saith that the plaintiff ought not at any or either of the said times, 
when, &o., hy reason of his possession of his said miU^ land and premie 
ses to have had or enjoyed, nor ought he still to have or enjoy the benefit 
or advantage of the water of the said stream or watercourse so diverted 
and obstrticted ^tutng the words in the declaration,'^ as aforesaid, nor 
ought the water of the said stream or watercourse so diverted and ob- 
structed as in the said declaration mentioned, of right to have run or 
flowed, nor ought the same to run or flow to the said mill, land and pre- 
mises of the plaintiff in manner and form as the plaintiff has aboYe 
alleged ', and Uiis defendants puts himself upon the country, &o« 
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PEINCIPAL MATTERS. 



The tMges referred to are those between brackets [ ]. 



A. 



ABATEMpSNT, 

to remove obstructiona to navigation, 

and to fisheries, 228. 242. 

to watercourses, 281. 
ACTIONS ON THE CASE for ob- 

structing a river, 218. 
ACTIONS, 

limitation of, against canal compa- 
nies, 57. 
against dock companies, 67. 
ADMINISTRATOR 
of a subscriber to canal shares, can- 
not be sued for calls, 52. 
ADMIRALTY, 
Court of, shall have cognizance of 
flotsam, jetsam, and ligan, 17. 
AD QUOD DAMNUM, 

writ of, when necessary, 287. 204. 
ADULTERATION 

of corn, 173. 
ALLUVION, 
what, 28, 84. 
land so acquired belongs to the 

ownerof thesoil, 34. 
in rivers, 47. 
ANGLERS, 
excepted out of some acts for the 

preservation offish, 85. 
but included in 7 & 8 Geo. 4, c. 29, 
—243.245. 



ARSON 

ofmill8,25l. 870. 
ARTICULI CLERl 

statute of, 848. 
AVULSION, 

what, 29. 

land created by, goes to the King, 
36. 

in rivers, 47. 



B. 



BALKERS, 165. 
BALLAST, 

throwing it out to obstruct naviga- 
tion, 187. 201. 
BANKS, 
when obstructions to navigation, 197*. 
when protected by law, 217. 
BARGES, 
mooring, when an obstru ction to 
navigation, 201. 
BATHING, 
no common law right of, in the sea, 

2.6. 
but the right may be claimed by cus- 
tom or prescription, 2. 
BEACH, 
when it may not be taken to mend 
roads, 28. 
BILL OF PEACE, 
concerning fisheries, 240. 
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BILLINGSGATE MARKET* 
reffulatioiifl concerniii^, 94, &c. 
a tree market oat of wmdf 05. 
BOND, 
conditiooed to remove a naiaance, 

bad on demurrer, 219. 
not if performaoce be pleaded, ib. 
BOUNTIES 

for the brioging of fiah to market, 
102, 
BYE-LAWS, 
conceroiog fiaheriea, not ftvoored, 
283. 



C. 



CALLS, 

who cannot be aued for, 51, 62. 

who a subscriber, 53. 
See Evidence. 
CANAL CALLS, 50. 
CANALS, 

of canal calls, 50. 
SeeCalU. 

mines do not belong to canal proprie- 
tors, 54. 

limitation of actions against canal 
proprietors, ib. 

what shall be said to be done inpur- 
euance of the act, 57. 

acquiescence by shareholders con- 
cerning tolls, 62. 

title of lands must be satisfactorily 
established, ib. 

ownership of the soil under, 63. 

fishery in, 65. 

road trustee being a shareholder in 
canals, not to be fined for carrying 
materials for repair of roads, ib. 

probate respecting canal shares, 
where granted, 66. 
CANAL TOLLS, 

how rateable, 820. 328. 
COAST, 

what, 28. 
COMMON OF FISHERY, 126. 

commoners cannot exclude the lord 
from fishing, 127. 

what nets may be used, 166. 

what fiah may be taken, ib. 

whether commoners may sell the fish, 
167. 

lord cannot injure the commoner's 
fishery, 237. 

See Evidence, 
COMPENSATION, 

for injuries occasioned by dock com- 
panies, 67, 68. 

devisee to receive it, 69. 

duty rateable, 828. 



CONSERVANCY, 89, M. 

above Staines Bridge is in the 
Crown, 00. 
CONSERVATORS 

of rivers, 89. 
CONSIDERATION. See Wreck. 
CONVICTION, 
for fishing, holden bad for want of 

jurisdiction, 246. 
summary, for illegal fishing, 369. 
See Evidence, 
CORN MILLS, 
the only mills liable to tithes unless 
by special custom, 856. 
CORPORATION 

may claim a watercourse, 156. 
COVENANT, 
action of, will lie for obstructing a 
watercourse, 280. 
CREEK, 

what, 28. n. 
CUSTOMS, 
are payable in respect of wrecked 

goods, 18. 
of nations, to be respected regarding 
fisheries, 77. 



D. 



DECOY PONDS, 

are protected by the law, 43. 

See Evidence, 
DERELICT LAND, 

to whom it shall be said to belong, 29. 

when land shall not be said to be 
derelict, 30. 

is transforable, 31. 

for the owner to have it in Lincoln- 
shire, custom invalid, 34. 

claimed, however by grant or pre- 
scription, 39* 

See Evidence. 
DEVISEE 

to receive compensation firom dock 
companies, 69. 
DEVISE 

of fishery, 365. 
DISTRESS, 

for suit of mills, 250. 365. 
DOCKAGE DUTIES, 313. 
DOCK COMPANIES, 67. 

limitation of actions against, ib. 

compensation clauses, 68. 
See CompemaHon, 

rateability of, 825. 327. 
DOCKS, 

obstructions to, 192. 
DOWER, 

when it may be had of a fishery, 362, 

of mills, 863. 
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E. 



EELS, 

provitioD respectinff them, 06, 97. 
EJECTMENT, 

will not lie for a fishery, 289. 

nor for a watercourse, 276. 
EMBANKMENTS, 

from the sea mnst be reduced into 
poeseflsion within a reasonable 
time, 81. 
ENFRANCHISEMENT 

of mills, will not extinguish its privi- 
lefires, 202. 
ESTRAYS, 

when swans, may be, 21. 
EVIDENCE, 

upon indictments for obstructions of 
navigation, 407. 

for injuries to public and private fish- 
eries, 406. 

upon summary convictions concern- 
ing fisheries, 409. 

concerning mills, ib. 

watercourses, 410. 

in actions concerning rights connect- 
ed with navigation, ib« 

concerning wreck, 414. 

decoy ponds, 415. 

for the recovery of port duties, ib. 

in actions for calls, 416. 

concerning public fisheries, 417. 

private fisheries, 418. 

mills, 421. 

watercourses, 423. 
EXTINGUISHMENT, 

of wreck, 286. 

of riffhts in rivers, 287. 

of fii^eries, 289. 

of privileges belonging to mills, 291. 

of watercourses, ISSS. 



P. 



PERRY, 

not to be set up without prescription, 
&c 46. 
FINE, 

levying, to bar dower, 864. 
FISH. See Fisheries, ir^ra. 
FISH CARRIAGES, 

when exempt from toll, 97. 
FISHERIES, 

what, and bow claimed, 1. 

in the sea, how claimed, 89. 

persons having several, their claim 
to islands in rivers considered, 
49. 

in canals, 68. 

how many kinds of, 75* 



where enjoyed, ib. 
who may fish in the sea, 76. 
customs to be respected^ out of Brit- 
ish limit^ 77. 
exclusive right to fish in the sea by 

prescription, 80. 
shell fish, 61. 

what fish may be taken, 88, 85. 
not royal fish, as whales and stur- 

geans,8S. 
royal fish may be the subject's by 

grant or prescription, 88, 84. 
young fish not to be taken, 85. 
penalties for so doing, 86. 
proceedings thereupon, ib. 
conservators of rivers, 89. 
sea fish, preservation of, 92. 
foreign fish, 98. 
markets for fish, 94. 

See Markets. 
exception with respect to breaking 

bulk in the river as to eels, 9$ 

97. 
how fiflb may be taken, 104. 
and at what season, ib. 
four sorts of private fisheries, 110. 

See Common </ Fishery, Free 
Fishery, In gross, Several 
Fishery. 
limited rights of fishery, 128. 
fisheries, here claimed, 129. 
public, by common right and dedi- 
cation, ib. 
not by prescription, ib* 
private, by grant, prescription, and 

custom, l§0. 
mnst bis created bv deed, 131. 
Birmingham canal act as to fishing, 

183, 184. 
user of, as the mode of catching fish, 

159. 
user of private fisheries, 165. 
with what nets, 166. 
what fish may taken, ib. 
may be an obstruction to navigation, 

214. 
obstructions to, by nets, 220, 221. 
remedies for these obstructions, 227. 
by indictment quo warrantoi &c., 

227,22a 
by abatement, 228. 
jurisdiction to try ofllbnces, ib. 
obstructions of private fisheries, 235. 
remedies, 237. 
remedies in equity, 240. 
proceedings under the Larceny Act, 

24a 
extiguishment of, 289. 
rateability of, 819. 
tithes due in respect of, 838. 
by custom, 841. 
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FISHERIES— con/tnuei. 

See Devise^ Dotoer^ Evidence^ 
IndicttnenUf Pleading, S^UU' 
meiU. 
FISHERMEN, 
easement claimed for them for land- 
ing nets, 163, 167. 
FISHMONGERS, 

monopoly by, prohibited, 95. 
FISH POND, 
may be made withoat license, 121. 
malicions injuries to, 249, 295. 
See Evidejice. 
FLOTSAM, 

what, 1.3, n. 
FLUX AND REFLUX, 
of the sea, wbea evidence of a pub- 
lic river 411. 
forcible' ENTRY AND DE- 
TAINER. 
[fisheries], 248. 
[mills], 252. 
FOREIGN FISH, 

what forbidden to be sold here, 93. 
PORESTALUNG, 

the fish markets, 94. 
FREE FISHERY. 

what, 115, 122. 
FRONTAGERS, 
custom of, what, 29. 

what invalid, 34. 



G. 



GORGE, 

ejectment will lie for it, 276. 
GRANTS, 

from the Crown of derelict land, 
must be reduced into possession 
within a reasonable time, 31. 

of watercourse, grantees must be 
careful that the terms of the grant 
are sufficiently ample, 151. 
GREENLAND FISHERY, 

customs of, 76. 
statutes relating to, 108. 



H. 



HALVENDOLES, 

I fishing in the Severn, so called, 128. 

IIARBOURS, 

for fishinff in Ireland, 103. 

toll may be taken in respect of, 299. 
HEIR, 

shall have fish in a stew pond, 121. 
HERRING FISHERY. 

statutes relating to, 107. 
HERRINGS, 

tithes, when payable for, 839. 



HIGHWAY, 

materials for getting them out of 
rivers, no obstruction, 275. 

surveyor of, to fill np holes in riversy 
205,206. 



L 



IMPRESSMENT, 
restrained, so as not to injure public 
fisheries, 223. 
INDICTMENTS 
for obstructions to navigation, 368. 
fi)r injuries to fisheries, ib. 
fish ponds, 369. 
mills, 370. 
mill pond, 371. 
against millers, ib. 
public watercourses, 373. 
INFORMATION 
of nuisance and intrusion, for pur- 
prestures, 209. 
IN GROSS, 

fishery, 127. 
INHABITANTS, 
right oC to water their cattle, 3. 
may prescribe for a watercoar8e» 
156. 
INJUNCTION 
to restrain obetraction to navigatioDt 
214 220. 
INQUISITION 
may be traversed by a subject, in all 

cases, 36. 
but in order to have leave to tra* 
verse, a prima facie case must be 
shewn against the Crown, 36, 
414. 
cannot be quashed on the prayer of 
of a subject, 36. 
IRISH FISHERIES, 109. 
ISLANDS, 
newly risen, who the owner of, 36. 
must be claimed on the part of a 

subject, by grant, 39. 
in rivers, 48. 

claim to, by persons having a seve- 
ral fishery, ib. 

J. 
JETSAM, 

what, 13, n. 
JUDGMENT, 
recovered, plea of, almost conclusive 
evidence, 420. 



LANDCHEAP, 
custom of, in Maiden, 214 
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LANDING, 

nets, right of, 163, 167. 
LICENSES, 

to trade, from the East India and 
South Sea Companies, 109. 
LIGAN, 

what, 13, n. 
LIMITATION OP ACTIONS 

against canal companies, 57. 

against dock companies, 67. 
LOBSTERS, 

preservation pf, 107. 
LOCKS, 

when obstructions to navigation, 197. 

when protected by law, 217. 
LORD OP MANOR, 

may not make a storehoase for fish, 
to the prejudice of the common- 
ers, 121. 

M. 
MACKAREL, 

sale of, on Sunday, 06. 
MALICIOUS INJURIES ACT, 
as to bauks, locks, &c., 217. 
concerning fisheries, dtc, 217. 
MANDAMUS, 
to admit a person to be a freeman of 
the IFree Fishers* Company re- 
fused, 235, n. 
MARINERS, 
employed in public fisheries, when 
exempted from impressment, 223. 
MARITIMA INCREMENTAL 28, 

dLC 

MARKETS, 
for fish, 94. 

small fish may be sold, 96. 
general provisions of, 2 Geo. 3,-— 97. 
fish, how sold, 08. 
penal ies, &o., 101. 
MILLERS, 
to keep open a scuttle for salmon, 

169. 
punishable for extortion, 170. 
not indictable for changing com, 

171. 
punishable for adulteration, 173. 
not to be common buyers of corn, 

176. 
how they may commit felony, ib. 

See Evidence^ Indictmenit. 
MILLS, 
origin of suit to a mill, 135. 
good custom to have suit, 136, &c. 
new mills may be erected out of the 

manor. 137. 
unreasonable customs, 141, 142. 
suit of, how claimed, 144. 
owners of, not to take the yoang 

salmon, 169. 



what toll may be taken, 170. 
at new mills, the toll is not restrict- 
ed, 170. 
com not to be taken for toll, 171. 
balances and weights to be kept in 

mills, 173. 
repairs of, 176. 

new, may be a nuisance, 178. 253. 
such as obstruct navigation, to be 

abated, 193. 
obstructions of, 250. 
remedies, 250, &c. 
of obstractions by mills, 253. 
obstructions of new mills, 259. 
alteration of, immaterial, 261. 
See Distress^ Dower, Evidence, 
Extinguishment, Indictments, 
Pleading, Settlement^ THthes. 
MILL PONDS, 

malicious injuries to, 249. 371. 
MINES, 
not necessarily the property of canal 
companies, 54. 
MONSTRAVERUNT. 
formerly brought for land, with com- 
mon of fishery attached, 114. 
MONTH, 
means a lunar month in general, 
108, n. 
MUSTER ROLL, 
when evidence, 418. 

N. 

NAVIGABLE RIVER, 
what, 40. 
public rights in, not barred by mere 

length of time, 148. 
NAVIGATION, 
obstructions to, 186. 
by sinking vessels, 190. 202. 
no iudictment for the latter, ib. 
by diverting the stream, 205. 
not by getting highway materials, ib. 
a neglect to cleanse is an obstruc- 

tion, 206. 
not where the thing done is for the 

public good, 208. 
a floating dock may be, 213. 
a fishery, 214. 
remedies by, against obstruction, 

209. 214. 
information, 209. 
by indictment, &c., 214 
punishments, 217. 
remedy by abatement, 219. 
by injunction, 214. 220. 
actions, 373. 

See Evidence, Pleading. 
NETS, 
what to be used for the taking of 

sea fish, 159. 
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woolbtoh's law of waters. 



NETS— conftAKoL 

easement claimed by fishermen, by 
landing them, 163. 

what to be used in private fisheries, 
166. 

obstructions by, 220. 
NEWFOUNDLAND FISHERIES, 

108. 
NEW RIVER SHARES, 

dower, 864. 



O. 



OBSTRUCTIONS 
to navigation, 186. 

See T^avigation. 
to public docks, 192. 
to public rivers, ib. 
no length of time will legitimate 

them, 20a 
to fisheries. 

See Fisheries, 
to mills. 

See Mats, 
of watercourses. 

See Watercourses. 

See also Endencei Pleading, 
OYSTERS, 
preservation of, 90, &c. 
larceny of, 248. 



P. 



PENALTIES, 

for taking young fish, 86. 

for transgressing the rules of the 
markets for fish, 100. 

for taking salmon out of season, 104. 

fbr not keeping weights in mills, 
173. 

for adulterating corn, ib. 

for throwing baUast out of ship^ il- 
legally, 187. 201. 

fbr unduly sinking ships, 190. 

for injuring fisheries, 220 

under the Thames Fishery Act, 
229, &c. 

for taking exorbitant toll on the 
Thames, 805. 
PILCHARDS, 

preservation of, 106, 107, 108, n. (c). 
PLEADING, 

in actions fbr obstructing navigation, 
873. 

port duties, 875. 

fisheries, 877. 

trespass, 878. 

continuando^ 880. 

pleas, 381. 

replications, 388. 

rejoinder, 884. 



mills— declarations, 885. 

watercour ses declarations, 387. 

pleas, 809. 
PORT, 

toll thorough may be taken in re- 
spect of, 300. 
PORT DUTIEa See Evidence, 

Pleadings, 
PRECIPE QUOD REDD AT. 

when it lay in ancient times, 277. 
PROBATE, 

concerning canal shares, when 
granted, 66. 
PURPRESTURE, 

upon public rivers, 196. 



QUOD PERMITTAT, 

abolished, 277. 

when it formerly lay, ib. 
QUAY, 

when an obetniction to navigation, 
204. 

R. 
RATE, 
on canals, &&, where made, and in 
what proportion, 829. 
RATEABIUTY, 
of riffhts of water, 318. 
of fisheries, 319» 
of canal tolls, &c., 820. 
REPAIRS, 
of mills, 176. 
See Sewers, 
REVERSIONER, 
may maintain an action for the non- 
repair of a gutter, 275, n. 
RIOT, 

and demolition of miliar 870^ 
RIVERS, 
rights in, 1, 2, 8. 
definition of, 40. 
are public or private, ib. 
what a public river, ib. 
flowing of the tide, ib. 
ownership of soil, in public, 44* 
the Ean^ s right in, 46. 
ownership of the soil in private, ib. 
alluvion, 47. 
avulsion, ib. 
islands, 48. 
obstruction to public, 192. 

wears, 193. 
neglect to cleanse, 206. 
extinguishment of right in, 287. 

S. 
SALMON, 
acts for the preservation of^ 86, 87. 



INDEX. 
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SALMON— €onftnti«J. 

seaBon for taking, 104. 

justices at sessions, when to fix fence 
days, 106. 

yoang salmon, ib. 

scuttie, 169. See MUU. 

injuries to the fishery of, 221. 

tithes, when payable for, dS9. 
SCOTCH FISHERIES, 106. 
SCUTTLE. S^MiUer. 
SEA, 

rights in the, 1, 2. 

wreck, 12. See Wreckf Stoant. 

ownership of the soil beneath the, 

2a 

the King is the owner, ib. 

but the soil may be parcel of a manor, 

25. 
aea shore, what, 26. 
sea coast, what, 23. 
bow claimed, SS. 

See Fisheries, 
no tolls upon, 296. 

unless by authority of Parliament, 

SOS. 

SGA SHORE, 

rights of the Crown regarding it, 
433.443-449. 

SEA FISH. See Fisheries. 
SEAS. 

what are the English, 4. 

extent of the King's dominion over 

the sea, 5. 
distinction between the jurisdiction 
of the admiral, and of the sheriff 
or coroner, ib. 
SECTA MOLENDINL 

old writ of, 136. 2.50. 
SETTLEMENT, 
gained by renting the fishery of a 

pond. a58. 
by renting what mills, 359. 
SEVERAL FISHERY, 
what. 111. 
that it may be had without the soil, 

112. 
authorities to the contrary of this, 

114. 
but it may now be considered as 

settled, 120. 
extent of the fishery, 122. 
SEVERN, THE 

special act for conservation of, 91. 
SEWERS, 
commission of, 46. 
commissioners of, whether they may 
extinguish rights in a river, 267. 
SHELL FISH, 
prescription to take, doubtful whe- 
ther legal, 81. 



SHORE, 

what, 25. 
SOUTHERN WHALE FISHERIES, 
106. 

decisions on the right to trade and 
fish without a license, 109. 
STEW POND, 

a several fishery, 121. 

fish in, go to the heir, 121. 
STURGEONS, 

royal fish, 83. 
SUBSCRIBER, 

Interpretation of the word in canal 
calls, 53. 
SUIT, 

to a mill, origin of, 135. 

how claimed, 144. 
SURVEYOR 

of highways, to fill up holes in rivers, 

die, 2oa 
SWAN-HERD, 23. 
SWANS, . 

a royal perquisite, 20. 

of the swan mark, ib. 

qualification, ib. 

when they may be seized as estrays, 
21. 

prescription to keep them, ib. 

stealing them, 22. 

right to, how claimed, 38. 



T. 



TERRITORIAL FISHERY, 111, 113. 
THAMES, 
exorbitant toll on, not to be taken, 
305. 
TIDE, 
flowing of, not always evidence of a 

public navigable river, 41. 
but it is prima facie evidence, ib. 
TITHES, 
of fish, when payable, 338. 
of mills, when payable, 344. 
alteration of ancient mills, 350. 
TITLE 
to lands bought by canal companies, 
must be proved like other titles, 
62. 
TOLLS, 

what may be taken at mills, 170. 
corn not to be taken in lieu of it, 

17L 
not to be taken in the sea, 296. 
unless for a harbour, du;., 299. 
nor upon rivers, 301. 
unless upon some consideration, or 

by act of Parliament, 80S. 
exemptions, 305. 
exorbitant tolls, ib. 
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wooletoh'8 law or waters. 



TOLLS— «m/tni«erf. 

dower of, 363. 
TOWING, 
not of right by the side of navigable 
rivers, 164. 
TRAVERSE 

of inqaisition by a subject, 36. 
TRESPASS, 
maintainable by canal companies 

under some circumstances, 63* 
when not, ib. 

may be maintained for injuries to 
nsheries, although no fish be 
taken, 239. 
See Pleadings, 
TROVER, 

for fish, 385. 
TRUSTEE 
of roads, when not liable to for- 
feitures under the Turnpike Acts, 
65. 
TWENTY YEARS 
possession of water, 255. 262. 
does not apply to a navigable river, 
270. 



U. V. & W. 

UNITY OP POSSESSION, 

will extinguish a fishery, ^L 

but not the rights of a mill, 203. 

nor a watercourse, 294. 
VENUE. 

in actions concerning rights of water, 
374, 375 n. 
WATER, 

right of, what, 1. 
WATER BAILIFF, 

power of, to seize fish, 9L 

and nets, 161. 

but not in a private fishery, ib. 
WATERCOURSE, 

how claimed, 2. 147. 

its legal signification, 146. 

what user of, sufficient to establish 
a right, 148. 

grants of, 149, &c., 

who may claim it, 156. 

must not be used to the injury of a 
neighbour, 177. 

iniury to a newly built house, 178. 

what not a nuisance, 181. 

user of must be subject to the cove- 
nants of the lease, 183. 

obstruction of, what, 254. 

twenty years* possession, 255. 262. 

belonging to mills, obstruction of, 
257. 

new mills, 259. 



which does not apply to public 

rights, 270. See Mitts, 
obstruction of^ must be attended by 

damage, 273. 
cleansing it, not an obstruction, 274. 
remedies for obstructing, 275. 
not an indictment, 276. 
ejectment, will not lie for it, as such, 

ib. 
old writs abolished, 276, 277. 
trespass or case, when, 277. 
abatement, 281. 
extinguishment of, 293, 294. 
costs in actions concerning, 428. 
See Indictments — Pleadings, 
WATERSPOUTS, 189. 

obstructions of, 256. 
WATERWORKS COMPANIES, 

their liability to pay rates, 318. 
WEARS, 
forbidden, when, 193. 
erection of, to the injury of fisheries, 
222. 
WEIGHTS, 

to be kept in mills, 173. 
WESTMINSTER FISH MARKET, 

97. 
WHALES, 

royal fish, 83. 
WHALE FISHERIES, 

statutes relating to, 1U8. 
WHARFS, 
When obstructions to navigation, 
198. 
WRECK, 
what shall be said to be, 12. 
flotsam, &c., pass by the grant of 

wreck, 13. 
may be parcel of a hundred, 14. 
who may have it, ib. 
the King, ib. 

but a subject may have it by pre- 
scription, ib. « 
what goods are wreck, 15. 
how wreck is recoverable, 16. 
when goods are to be sold, 17. 
how the owner is to recover his 

goods taken as wreck, ib. 
to pay custom, 18. 
custom to take it must be founded 

upon consideration, 19. 
right to, how claimed, 38. 
extinguishment of, 286. 
See Evidence, 

THE RIGHT OF THE CROWN 

to the land between high and low 
water mark within the realm of 
England, 433—449. 

See pp, 23—28. 



THE END. 
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